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FLORIDA’S INHERITANCE TAX QUESTION 
- By GEO. B. CARTER, of the Orlando Bar 


Florida has never resorted to taxing incomes or 
the privilege of acquiring property by succession. To 
encourage people of wealth and large incomes to es- 
tablish their residences in Florida, the Legislature of 
1923 proposed an amendment of the Constitution as 
follows: 

No tax upon inheritances or upon the income 
of residents or citizens of this State shall be levied 
by the State of Florida, or under its authority, 
and there shall be exempt from taxation to the 
head of a family residing in this State, house- 
hold goods and personal effects to the value of 
Five Hundred ($500.00) Dollars. 

which was ratified at the general election of 1924, and 
now constitutes Section 11 of Article IX of the Con- 
stitution. 

With such Constitutional provision, Florida, added 
- another inducement to those who have wealth and are 


seeking the best place to enjoy the fruits of their la- 


bors. But the security against inheritance taxes pro- 
vided by the amendment did not continue long with 
the intended and expected effect. Congress, by Sec- 
tion 301, Revenue Act of 1926, provided that 
The Tax imposed by this section shall be credited 
with the amount of any estate, inheritance, legacy, 
or succession ‘taxes actually paid to any State or 
Territory or the District of Columbia, in respect 
of any property included in the gross estate. The 
credit allowed by this subdivision shall not exceed 
80 per centum of the tax imposed by this section, 
and shall include only such taxes as were actually 
paid and credit therefor claimed within three 
years after the filing of the return required by 
section 304. 

Of course, the Act of Congress defeated the in- 
tentions for the Florida Constitutional Amendment 
and Florida, as a State, attacked Section 301 by mak- 
ing application to the United States Supreme Court 


for leave to file a bill to enjoin the Secretary of the 
Treasury of the United States and Commissioner of 
Internal Revenue from collecting Florida inheritance 
taxes pursuant to Section 301 of the Revenue Act of 
1926. In its opinion rendered at the time of denying 
leave to file the bill the Court went into the question 
of the constitutionality of Section 301 and held that 
the section did not contravene the Federal Constitu- 
tion. Florida vs. Mellon 273 U. S. 12; 71 L. ed. 511. 
Thus it came about that we were in a predicament 
similar to the monkey that reached the nuts in the 
bottle but could not withdraw his paw containing a 
nut, and, in addition, Florida has been compelled to sit 
by and view the collection of thousands by the United 
States Government that Florida has barred herselt 
from collecting by a constitutional amendment. But 
the 1929 Legislature, by Joint House Resolution 35, 
has proposed an Amendment to Section 11, Article 1X 
that is aimed at Section 301. The proposed amend- 
ment is 
SECTION 11. No taxes upon inheritances or 
upon the income of residents or citizens of this 
State shall be levied by the State of Florida, or 
under its authority, and there shall be exempt 
from taxation to the head of the family residing 
in this State, household goods and personal ef- 
fect to the Value of Five Hundred ($500.00) 
Dollars, provided, however, that the Legislature 
may provide for the assessment, levying and col- 
lection of a tax upon Inheritances, or for the 
levying of Estate taxes, not exceeding in the ag- 
gregate the amounts which may by any law of the 
United States be allowed to be credited against 
or deducted from any similar tax upon Inher- 
itances, or taxes on Estates assessed or levied by 
the United States on the same subject, but the 
power of the Legislature to levy such Inheritance 
taxes, or Estate taxes in this State, shall exist 
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only so long as, and during the time, a similar tax 
is enforced by the United States against Florida 
Inheritances or Estates and shall only be exer- 
cised or enforced to the extent of absorbing the 
amount of any deduction or credit which may be 
permitted by the laws of the United States, now 
existing or hereafter enacted to be claimed by 
reason thereof, as a deduction or credit against 
such similar tax of the United States applicable to 
Florida Inheritances or Estates. The Legislature 
may provide for the appropriation of all taxes 
collected under this Article to such State, County, 
Municipal or Educational purpose as it may deem 
advisable. 
The italics constitutes the Amendment. 
The following joint resolution was offered in the 
Senate and failed to pass by 21 nays to 11 yeas: 

' Section 11. The Legislature of the State of 
Florida shall by appropriate legislation provide 
for the levy and collection of a tax on income of 
residents, natural or corporate, of the State of 
Florida, and upon the estates of decedents who 
die seized and possessed of property situate with- 
in the State of Florida. The revenue derived 
from such income and inheritance taxes to be 
used in defraying, first, the general expenses of 
State Government and thereafter for such pur- 
poses as the Legislature by law may provide. 

One readily discerns there is no desire on the part 
of the Legislature to alter the State’s policy of not 
taxing the privilege of inheritance. The proposed 
Amendment provides that the limit of the taxes shall 
be the maximum that might be credited on levies made 
by the United States, and as soon as the United States 


Government ceases to levy an inheritance tax the pro- 
viso of Section 11 Article IX becomes inoperative, 
leaving the Constitutional provision as it is now. To 
leave Section 11 of Article IX as it now is will allow 
thousands of dollars to go annually to the Federal 
treasury that under the provisions of Section 301 
Revenue Act would be collected and retained by the 
State under the proposed Amendment and without 
any additional burden to the tax payers. 

There is little probability the Court would decide 
a case properly before it, where no question is involv- 
ed as to proper parties as in Florida vs. Mellon, dif- 
ferently from the dictum in Florida vs. Mellon. The 
constitutional question involved seems to be controlled 
by the principles formerly enunciated. As an exam- 
ple, our state supreme court has held that an act that, 
because of being made applicable to counties of a 
stated population, do not contravene the provision of 
the state constitution against special acts in certain 
cases. Another example is found occupational license 
taxes, which are held to be constitutional if uniform 
to all that come within a designated class. 


By amending the Constitution of Florida as pro- 
vided in House Joint Resolution No. 35, the State 
will not be breaking faith with those who were in- 
duced to establish their residences in Florida on ac- 
count constitutional security of their estates from the 
ravages of a state inheritance tax. The State will be 
able to reduce its annual tax levies because of the 
thousands of dollars paid into the State Treasury that 
now go into the Treasury of the United States. 


The question will be presented to the voters for de- 
termination at the general election in November, 1930. 
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“BEHOLD THE JURY!” 
By ALVAN BAKER ROWE, of the Palmetto Bar 


“For forms of government let fools contest; 
Whate’er is best administered is best.” 

The Hoover regime, having temporarily shelved 
immediate questions of social precedence and race 
equality, has considered the increase of so-called 
crime waves, during the cautious, silent reign of Cal- 
vin, the Enigmatic, of sufficient importance to create 
a National Commission on law observance and en- 
forcement, headed by the Hon. George W. Wicker- 
sham, with instructions to study and report on the 
causes of the widespread disregard and non-observ- 
ance of the law, and growing disrespect for its ad- 
ministration. For this task President Herbert Hoover 
has enlisted the aid of such notables as Henry W. 
Anderson, Newton D. Baker, Miss Ada L. Comstock, 
Judge William I. Grubb, Judge William L. Kenyon, 
Monte M. Lemann, Frank J. Loesch, Kenneth R. 
Mackintosh, Judge Paul J. McCormick, Attorney Gen- 
eral W. D. Mitchell, and, last but by no means least, 
the redoubtable Roscoe Pound. 

The crime problem unquestionably demands care- 
ful study and understanding of causes so that proper 
remedies may be recommended and applied. Many 
criminals, bits of atrophied and undeveloped human- 
ity, through the incidence of inherited psychosis, en- 
vironmental conditions, and a vast variety of contribu- 
tory causes, are mentally and morally maladjusted 
persons, afflicted with a disrespect and disregard for 
human life, private property and hard work. Condi- 
tions throughout the country are rather broadly claim- 
ed to be as corrupt as the recent oil scandals, and as 
rotten as the mind of a moralist. The treatment and 
punishment of criminals, however, is a delicate mat- 
ter, for it is not always easy to apply cold abstract 
law to the warm realities of life. The reasons for the 
existence of crime and criminals are as manifold, 
complex and novel as modern theological Christianity 
would be to the great Nazarene Lawgiver should He 
suddenly return. The National Committee have a gi- 
gantic and fearful task imposed on them, demanding 
prayerful attention and consideration, requiring study, 
arduous labor, worlds of sympathy, and almost divine 
wisdom and understanding. It is the duty of the Bar 
to assist and aid them in every possible manner. 


Some people seem to think that the Committee has 
been handicapped by an inauspicious start due to the 
July speech of Chairman Wiékersham before the Gov- 
ernors convention in Connecticut. At this meeting 
Mr. Wickersham accomplished the unenviable feat 
of bringing down upon himself the criticism of both 
the Wets and the Drys, who loudly demand his resig- 
nation; all of which leads us to believe that the sound 


reasoning set forth in this address, by the distinguish- 
ed gentleman, must be right. It is even reported that 
as a result of Mr. Wickersham’s talk, the confidence ot 
the public in the activities of the Committee is as 
shaken as a muscle dancer at a midnight carnival 
show. The Wets and Drys both condemn him, but for 
different reasons; the Wets, because if his plan is 
adopted booze will be less in quantity and higher in 
price; the Drys, because they fear his plan will mean 
the inevitable repeal of the Eighteenth Amendment 
and the Volstead Act. It reminds us of the Methodist 
ministers and the drug store cowboy shieks. Both 
condemned women’s bloomers but for different rea- 
sons; the sky pilots because they were immoral; the 
ice-cream, broncho-busting arabs because they were a 
damned nuisance. 


During the last few months the crime problem 
has been carried to the people by the press, through 
the magazines, chautauqua lecturers, radio announc- 
ers, curbstone debaters, and every known device by 
which ill-considered, half-baked, superheated, unin- 
formed, mis-advised crusading publicity can be thrust 
on the American melting pot. As a result the Bar, and 
even the Bench, has been damned collectively and in- 
dividually. The entire general legal system has been 
attacked by park-bench warmers, street corner wise- 
acres, soap-box orators, unoccupied newspapermen, oc- 
cupied reformers, and unsuccessful litigants, as un- 
scientific, unbusinesslike, sluggish, crude, ignorant, 
deaf, dumb and blind. The administration of justice 
has been brought into public contempt and dishonor. 
It is reported on every side that our creaking court 
machinery has completely broken down and failed. 
Along with popular suggestions to devitalize and shear 
the locks of the Federal judiciary and leave them 
helpless puppets, to simplify and possibly do away 
with the formal requirements of practice and pro- 
cedure, to turn the courts over to modern efficiency 
experts, who will speed up and dish out justice to a 
fast, snappy, jazzy tune, it is solemnly proposed, as a 
crowning insult, that the petit jury be entirely abolish- 
ed. Trial by jury, theoretically so admirable, historic- 
ally so venerable in our legal traditions, has been 
weighed in the balances and found wanting. It is con- 
demned by many prominent people as cumbersome, 
incompetent, expensive, a social, economic and moral 
menace, a burlesque and travesty of legal justice. It 
would seem as though the American people are in des- 
perate straits; they can no longer trust the Bench and 
bar; what is infinitely worse they can no longer trust 
themselves. 

The average citizen, and even fourth of July 
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orators, speak proudly and boast of the inalienable 
right of every man to have a fair and impartial trial 
by a jury of his peers. Of course, Mr. Average Citizen 
realizes that a person held as a military prisoner may 
be tried by court martial without presentment or in- 
dictment of a grand jury and trial of a petit jury 
(Kahn vs. Anderson, 255 U. S. 1) but he might be 
surprised to learn that a suit to cancel a patent for 
public land, or letters patent for an invention, or to 
cancel a certificate for naturalization, is not a jury 
case (Lucia vs. United States, 231 U. S. 9) and he 
probably would be amazed to find that within three 
years after her entry into this country an alien woman 
may be condemned as a prostitute by the Secretary of 
Commerce and labor, under summary proceedings and 
actually deported, without a jury trial (Zakonaite vs. 
Wolf, 226 U. S. 272). He might be astonished to dis- 
cover jury cases are eliminated under certain Work- 
men’s Compensation Acts (Mountain Timber Company 
vs. State of Washington 243 U. S. 219; Hawkins vs. 
Bleakly 243 U. S. 210) and would be astounded when 
he is deprived of his property without a jury trial in a 
suit by the United States to abate a liquor nuisance 
(Duignan vs. United States, 274 U. S. 195). 

The fine, delicate dividing line between jury and 
non-jury trials in contempt cases (Michaelson vs. 
United States, 266 U. S. 42) challenges the attention 
and demands the careful study and consideration of 
Bench, Bar, and laymen alike. 

The practice as to jury trials may differ in Fed- 
eral and State courts. When default has been en- 
tered, a lawyer may prove up reasonable fees, in ex- 
cess of twenty dollars, in a promissory note case, be- 
fore a judge in the State Court but the Seventh 
Amendment to the Federal Constitution, requiring a 
jury trial in suits at common law when amount in 
controversy is over twenty dollars, controls the Flor- 
ida statutes, and if the proceeding is in the Federal 
Court, a jury trial is necessary (Thorpe vs. National 
City Bank of Tampa, 274 Fed. 200). 

Mr. Average Citizen would undoubtedly be shock- 
ed to realize that where creditors of a bankrupt claim 
under a deed from the bankrupt and his wife, the 
property which the bankrupt asks to have set aside 
as his homestead, a determination of that claim is 
made by the referee and the bankruptcy court, after 
bringing the wife into court for that purpose, without 
a hearing before a jury. (In Re Marschall, 287 Fed. 
187.) 

Although lawyers and law students are familiar 
with the many decisions on the subject of the right to 
jury trials, Mr. Average Citizen might, in turning to 
the decisions of the Supreme Court of Florida, find 
food for thought in the fact, that a circuit or county 
judge may commit a person of incorrigible and vicious 
conduct to the State Reform School without a trial by 


jury (Pugh vs. Bowden 45 So. 498), and that in statu- 
tory lien cases, where the statute gives a right not 
known to the common law, and not triable by jury 
when the first Constitution of this State became ef- 
fective, it was competent for the Legislature to pre- 
scribe the remedy in the alternative, and either rem- 
edy may be pursued under proper circumstances 
(Mills vs. Britt, 47 So. 799). He would be painfully 
jarred by dispelled illusions to find that the Seventh 
Amendment to the Federal Constitution is controlling 
in the Federal Courts but does not apply to State 
Courts (Florida East Coast Railway Company vs. 
Hayes, 64 So. 504), and he would be intensely inter- 
ested in the right to a jury trial in partition cases 
(Terra Ceia Estates vs. Taylor, 67 So. 169). His at- 
tention would be arrested by the opinion of Mr. Jus- 
tice Ellis, in the case of Florida East Coast Railway 
Company vs. State, 82 So. 136, wherein the Supreme 
Court of Florida held that the Railroad Commission- 
ers, by their special counsel, in the name of the State, 
may commence a suit in chancery against any railroad 
company to compel an accounting for and refunding 
of any money exacted from the patrons of the road 
by the company, in violation of a rule or rate prescrib- 
ed by the Railroad Commission, and a jury trial is un- 
necessary in such case. 

When Mr. Average Citizen, after a hard legal bat- 
tle, recovers a substantial verdict before a jury, he 
might be overwhelmed by the knowledge that the 
court might reduce the amount of recovery, and the 
action of either a trial or appellate court in directing 
a remittitur to be entered for a stated amount upon a 
verdict awarding damages, and that upon failure to do 
so a new trial be granted, does not usurp the func- 
tions of a jury, or deny to either party a right to a 
jury trial (Sewell vs. Sewell, 109 So. 98). 

In considering the power of appellate courts over 
verdicts, he might reflect on the case of State vs. Aetna 
Casualty & Surety Company, 92 So. 873, wherein Mr. 
Justice Whitfield said: 

“The Federal Constitution does not expressly re- 
quire jury trials in State courts (Walker vs. Sauvinet, 
92 U. S. 90) and the provisions of the State Constitu- 
tion (Declaration of Rights, Par. 3) that, ‘The right 
of trial by jury shall be secured to all, and remain in- 
violate forever’, does not forbid statutory provisions 
that in appellate proceedings the appellate court shall 
not indulge presumptions as to the correctness of the 
verdict of the jury in the trial court, since where gen- 
eral appellate jurisdiction is given by the Constitu- 
tion, the appellate court in appropriate proceedings 
duly taken may review the merits of the cause, includ- 
ing a consideration of the evidence and a determina- 
tion of its probate force under the issues made by the 
pleadings, as well as review the questions of law pre- 
sented by the record. A verdict of a jury creates no . 


absolute right; but a verdict is subject to appellate re- 
view. The organic right to a jury trial extends only 
_to a determination of contested issues involving the 
facts of a litigated case. A verdict rendered may be 
set aside by the trial court, if in the judgment of the 
trial court the verdict is contrary to law on the issues 
presented or the verdict does not accord with the 
manifest weight of the evidence and the principles of 
right and justice. And in authorized appellate pro- 
cedure an appellate court may set a verdict aside 
when it clearly is contrary to law or to the legal effect 
or the probative force of the evidence adduced under 
the issues. What weight a trial court or an appellate 
court of general jurisdiction shall give to the verdict 
of a jury is a judicial matter that cannot be con- 
trolled by legislative enactment.” 

If our discouraged Mr. Average Citizen would then 
run afoul of a municipal ordinance and try to demand 
a jury trial, he would be informed by the decision of 
Mr. Justice Whitfield in the case of State vs. Parker, 
100 So. 261, that prior to the adoption of the first 
Constitution of this State, municipalities when ex- 
pressly authorized by law could impose imprisonment 
as a primary punishment for violations of valid pub- 
lic municipal ordinances; and under the Constitution 
authorizing the Legislature to prescribe the jurisdic- 
tion and power of municipalities, statutes may au- 
thorize the imposition of imprisonment as a primary 
penalty for violating a valid public ordinance, without 
a jury trial, the right of trial by jury as it existed 
prior to the first Constitution of the State, not having 
been extended by organic law or by statute to trials 
for violating municipal ordinances. 

If our hero liked to play the races, he would be 
dismayed upon reading that juries were unknown and 
unnecessary quantities in proceedings to suppress, by 
injunction, as a public nuisance, the operation or 
maintenance of premises where gambling or games of 
chance are engaged in in violation of law (Pompano 
Horse Club Ine. vs. Bryan 111 So. 801). 

If our leading man has a title quieted, he may 
have brought to his attention that if no demand be 
made by either party for jury trial as to land found to 
be in possession of the defendant, the right to a jury 
trial is deemed waived (Albury vs. Drummond, 116 
So. 236). 

Thoroughly crushed, our hero, in desperation, com- 
mits a heinous crime, and is granted a jury trial at 
last, but upon facing them he sees three Chinamen and 
nine negroes occupying the sacred precincts of the 
jury box and is driven insane by the information that 
no person has a right to a jury composed in whole or 
in part of his own or of any other particular race 
(Washington vs. State, 116 So. 470). 

He is promptly found guilty, and his friends, realiz- 
ing his insanity, try to avert the death penalty and 
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appeal for a jury to decide the question of his sanity, 
only to be told that when a sentence to capital pun- 
ishment has been pronounced upon a convict, and 
thereafter the trial court entertains a_ reasonable 
doubt of the convict’s sanity after sentence, such court 
may proceed to determine the question of the present 
sanity vel non of the convict. In the determination of 
such matter the convict is not entitled, as of right, to 
a trial by jury, nor is a jury trial essential to due 
process (Ex parte Chesser, 112 So. 87). 

The tremendous limitations surrounding the right 
to a jury trial were clearly pointed out by Chief Jus- 
tice Terrell in the case of Hawkins vs. Rellim Inv. Co., 
110 So. 350. The Chief Justice in explaining the gen- 
eral rule, said: 

“In construing Scetion 3 of the Declaration of 
Rights and the Seventh Amendment to the Federal 
Constitution, the courts hold that these provisions are 
designed to preserve and guarantee the right of trial 
by jury in proceedings according to the course of the 
common law as known and practiced at the time of the 
adoption of the Constitution, and in neither case do 
they extend to or have any reference to equitable de- 
mands enforced in the courts of chancery. They 
cover a narrow field of litigation affecting private 
rights and are not applicable to remedies unknown to 
the common law.” 

It is now proposed by many brilliant minds that, 
in as much as the jury only tries approximately twen- 
ty-five per cent of the common law cases docketed, it 
should be abolished altogether. It is significant that 
these ardent abolitionists, through every possible 
means and in every possible manner, have fired their 
heavy artillery of arguments against the jury system 
immediately prior to the appointment of the Hoover 
Commission, for sooner or later in their investigation 
this Commission will have to consider and face the 
problems and effects of their theoretical peers occu- 
pying the jury box. 

Historically, in the latter half of the twelfth cen- 
tury, jury trials gradually commenced to supersede 
the old practices of compurgation, judicial combat, or- 
deal and trial by battle. To many, yesterday’s page- 
antry of first class swearers, strong-hearted and 
tough-footed defendants, debonair swordsmen and ex- 
pert duellists, is almost preferable to today’s court- 
room theatricalism, with its matching of the wits, 
finesse and artistry of learned, skilled and. astute 
counsel. 

The jury abolitionists urge that juries are com- 
posed of successive groups of inexperienced, inade- 
quately equipped, legally untrained men, incapable of 
being entrusted with the high privilege of judging be- 
tween their fellow homo sapiens on issues ravelled in 
the technical obfuscations of two sets of lawyers. 
They do not know how to handle these issues any bet- 
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ter than a professional prohibitionist would know how 
to charm and tickle his esophagus with a Manhattan 
cocktail. The practice of drawing a continually fresh 
element from the public, to assist in determining 
cases, is an essential virtue of our jury system. The 
administration of justice thereby continues democratic 
in spirit and is kept closer to the people than a per- 
manent board or commission of case hardened experts 
would be. Again, the constant changing of the per- 
sonnel minimizes the possibility and lessens the sus- 
picion of corruption. No jury can render more than 
one bad verdict, whereas a board or commission would 
remain in authority for years and would have to be 
endured accordingly. These jurymen are drawn from 
the voters who are deemed qualified and intelligent 
enough to elect Republican Presidents, fence-riding 
Governors, and dry Congressmen with red noses, and 
to vote on million dollar bond issues and grave Con- 
stitutional amendments. If they, as a whole, can be 
trusted with the destinies of our country, can not a 
small cross section be counted on and trusted to de- 
cide who stole Henry Rattle’s flivver, made Bill Star- 
bottle’s hootch, and whether Professor Apex taught 
the theory of evolution or Silas Smutt secretly sold a 
copy of Boccaccio, or certain rare stories of our own 
Mark Twain? If they, as a whole, are more than a 
herd of egotistical boobs and jackasses led by political 
mountebanks and jackals, and are capable of scaling 
the heights of self-government, why should six or 
twelve of them when placed in a jury box become sud- 
denly impotent, confused and helpless imbeciles, 
swayed by every gust of fervid oratory, governed by 
passion, prejudice, and sympathetic emotionalism, 
bound hand and foot by legal red tape, and their own 
inferiority complexes? 

As a matter of fact, nothing of the kind really 
happens. All jurymen are not mentally or morally ob- 
tuse dumb animals; neither are they infallible beings. 
Our observation is that the average jury is normal in 
intelligence and abnormal in independence. They are 
presumably predisposed against big corporations, es- 
pecially public utility, railroad and insurance com- 
panies, prohibition agents, negro parsons, and ail ex- 
pert testimony rendered by men wearing pince-nez 
glasses, vandyke beards, and bald heads. They are pre- 
sumably predisposed towards down-trodden farmers, 
beautiful damozels in distress (gentlemen, of course, 
prefer blondes), and the testimony of bank tellers. 
They take as inordinate delight in the dissection of a 
witness by a skillful cross-examiner as the ancient 
Romans did in the dissection of a Christian martyr by 
a ravenous lion. But these are no reasons for their 
abolishment ;—quite the contrary. 

The real trouble is that the urgent demands of the 
complexities of modern business, the dull tediousness 
of the ritual of precedents, the collossal waste of time 


in court procedure, and the petty nature of many 
cases, have been deemed sufficient reasons by the 
public to keep and excuse the best citizens from jury 
duty. After excusing the talesmen legally exempt, 
which includes teachers, physicians, ministers of the 
gospel (including John Roach Straton), train en- 
gineers, railroad superintendents, firemen, and State 
militiamen on active service, the court examines those 
having good excuses. Immediately ninety-nine per 
cent of the remaining intelligentsia with one consent 
begin to make excuses. 

The story is told in Alabama, according to unoffi- 
cial stenographic notes, once upon a time before Fed- 
eral District Judge Clayton, who created such a stir 
in New York legal circles last year, a nervous farmer, 
whose wife was very much in ventre sa mere, stood 
in the army of those seeking to be excused from jury 
service, and the following Socratic dialogue took 
place: 

Nervous Farmer: “I also wish to be excused. 
Judge. My wife is about to become pregnant tonight.” 
(Laughter from every spectator except the District 
Attorney, who is paid to remain sober,—in court.) 

Judge Clayton, (coldly): “How many children 
have you now?” 

Nervous Farmer, 
honor.” 

Judge Clayton, (still more coldly): “Then your > 
request to be excused is denied. Both you and your 
wife need a rest, and you must serve on this jury.” 

Nervous Farmer, (realizing his mistake): “I beg 
pardon, sir, but I meant to say my wife is about to be 
confined tonight.” 

Judge Clayton, (wearily): “On second thought I ~ 
will excuse you from jury duty. In either event you | 
ought to be personally present.” 

Some remedy should be found for dodging because 
jury duty gives men a deeper interest, appreciation of 
and participation in democratic government and so- 
ciety. It makes them directly attempt the solution of 
the other fellow’s problems, thereby indirectly assist- 
ing them to solve their own. It helps them master 
and govern themselves. It gives them an intimate 
share in public affairs, establishes confidence in their 
form of government, and increases and fosters their 
public spirit. Unquestionably jury service makes for 
better citizenship. 

Lawyers have been frequently accused of deliber- 
ately, with malice aforethought, selecting the least in- 
telligent group of people to hear their cases. This is 
an unjust criticism for the untiring efforts of the Bar 
have been directed towards improving the quality and 
standards of our juries, protecting their deliberations 
from outside influence and interference, so that they 
now remain the last bulwarks of our passing freedom 
and justice, the palladiums of liberty and truth, rather 


(boastfully): “Twelve, your 
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than trenches of ignorance, and their verdicts repre- 
sent the victory of reason and logic rather than the 
triumph of passion and prejudice. 

Complaint is made that the jury cannot compre- 
-hend or understand the lengthy, complicated instruc- 
tions given them by the Court in its charge. Many of 
these instructions have been presented to the Court by 
requests of counsel just a few minutes before and fre- 
quently confuse the trained, analytical mind of the 
court, much less the jury, who must necessarily fail 
to comprehend the fine distinctions involved, and are 
thereby rendered incapable of performing their sworn 
duty and function to apply the law as given by the 
Court to the expurgated edition of facts submitted 
for their consideration. The Bar can materially as- 
sist in finding a remedy for this complaint, by pre- 
senting requests to charge in plenty of time for the 
Court to give them fair and studious consideration, 
and by couching this ritualistic part of legal theology 
in such plain, clear and unmistakable language that 
the jury will have no difficulty in being enlightened, 
so that they may correctly apply the law to the facts 
of the case. 

It is urged that a mistrial is impossible before a 
judge, and time and expense is saved by eliminating 
the jury. All trials take time and are expensive. The 
Bar can assist in curing this defect by seeing that 
trials are not unduly delayed and are handled with 
proper dispatch, remembering the words of Sir Wil- 
liam Penn: “Our law says well, to delay justice is 
injustice. Not to have a right, and not to come at it, 
differs little. Refuse or dispatch is the duty and wis- 
dom of a good officer.” 

The objection of expense is a reason of conven- 
ience, which should not alone be considered in passing 
on the lives, liberties and properties of our neighbors. 
Admittedly many cases can be more expeditiously and 
accurately tried by the judge, without the interven- 
tion of a jury. By the more general adoption of this 
practice jury service could be reduced to such an 
amount as busy, intelligent citizens could freely give, 
and the quality of this service could be improved as 
the quantity was minimized. 

It is published in the streets of Ascalon that wit- 
nesses may be coached and framed and juries fixed. 
Witnesses have to be heard, no matter who tries the 
case, and the fixing of juries is a companion com- 
plaint to the claim that juries free rich men and con- 
vict poor ones, and are subject to be governed by the 
demands of mob rule and public opinion. To the 
eterna] credit and glory of our State, the Supreme 
Court of Florida, in the per curiam opinion rendered 
in the case of Christie vs. State. 114 So. 450, say: 

“Our country is committed to the doctrine that no 
matter what the crime one may be charged with he is 
entitled to a fair and impartial trial by a jury of his 


peers. Such a trial contemplates counsel to look after 
his defense, compulsory attendance of witnesses, if 
need be, and a reasonable time in the light of all the 
prevailing circumstances to investigate, properly pre- 
pare, and present his defense. When less than this is 
given the spirit and purpose of the law is defeated. 

“A lawsuit is not a scientific game to be won or 
lost by skillful or unskillful moves on the part of the 
players. It is neither a matching of wits nor a contest 
of intellectual powers. It is plain, simple inquiry as 
to where the truth lies in the controversy over iegal 
rights involving perscon or property. It is not a con- 
test. between court and counsel, nor yet between coun- 
sel for the respective parties for the display of learn- 
ing or forensic eloquence. Neither should seek to sub- 
merge the court, or to win success for himself, or to 
bring defeat to an adversary by invoking technical 
rules of practice or refinements of reasoning which 
defeat substantial justice. 

“Much in the record brought here staggers the 
moral conscience, but court nor jury should be influ- 
enced by that. Where does the truth lie in the con- 
troversy is the substance of their concern and is the 
pillar of fire that must guide them in their delibera- 
tions and to their conclusion in the matter. By ru- 
mors of mob violence they are not to be deterred from 
performing their full duty, nor should they be moved 
by the display of skillful technique or forensic elo- 
quence on the part of the counsel; otherwise our time- 
honored constitutional guaranty of fair and impartial 
trial becomes a receding memory, which, like the ap- 
ples of Sodom, crumbles to dust when about to he 
realized.” 

Could there be a finer statement of the sacred 
doctrine? Now, if it is a question of money, with all 
due respect to a much maligned and long suffering 
judiciary, is it easier to buy one man, or six, or 
twelve? While juries may flinch from fear of public 
criticism and be influenced by public sentiment, will 
judges, boards or commissions do any better, especially 
in election years, when the decisions and judgments 
would be rendered beneath the shadow of the ballot? 
Again, even incorruptible judges may gradually be- 
come heartless, unfeeling, super-technical slaves of the 
jetter rather than the spirit, arrogant and dilatory. 
Whoever accused a jury of such things? 

It is contended that juries are prone not to convict 
prohibition and blue law violators and other offenders 
against unpopular laws, and that, forsooth, juries will 
not enforce unwise, unjust, tyrannical laws or laws 
with unjust penalties. When they are informed of the 
circumstances, they will acquit a woman fourth of- 
fender charged with possession of a pint of gin, if 
by doing so they can prevent her being sentenced to 
life imprisonment. Mirabile dictu, in their tolerance 


and practical wisdom they might even acquit the 
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mother of ten children. knowing her to be such. Even 
if juries condemn things mala in se for their own pro- 
tection, self-preservation and safety, uphold and en- 
force laws directed against such things, and at the 
same time will not pay much attention to things mala 
prohibita which prevent them from having and en- 
joying that which they have been accustomed to have 
and do, more or less surreptitiously thumbing their 
noses at such statutory enactments, having practically 
no respect or regard for them or their enforcement, 
—what of it? While anarchy may be the consequence 
of disobedience to just laws, we are certain that ty- 
ranny is the natural result of obedience to unjust laws. 
Nullificationists are not confined to Jurymen or jury 
boxes. For example, was not census taking required 
by the Constitution so that membership in Congress 
would be apportioned to population and has not polit- 
ical expediency dictated otherwise to the Republican 
party so that provision of the Constitution has been 
disregarded by Congress, itself? If the leaders do not 
obey, why condemn the followers? Much is now be- 
ing written and said about nullification. In 1644 
pious John Winthrop, then deputy governor of the 
commonwealth of Massachusetts announced: “Every 
law must be just in every part of it, but if the penalty 
annexed be unjust, how can it be held forth as a just 
law?” 

In a possible endeavor to answer his own question 
he later said: “Law was created with and in man, 
and so is natural to him, but penalty is positive and ac- 
cidental...... But it will be objected, violenti non fit 
injuria; the people giving us power to make laws to 
bind them, they do implicitly give their consent to 
them. To this it may be answered that where they 
put themselves intc our power to bind them to laws 
and penalties, they can intend no other but such as 
are just and righteous; and although their implicit 
consent may bind them to outward obedience, yet it 
neither ties them to satisfaction, nor frees such law- 
makers from unrighteousness, nor the law itself from 
injustice, nor will such a law be a sufficient warrant 
to the conscience of the judge, to pronounce such a 
sentence as he knows to be disproportionable to the 
offence brought before him.” 

Perhaps the subconscious mentalities or atavistic 
souls of the gentlemen of the jury recall the language 
of Pascal when he wrote: 

“Verily, justice and truth are two such subtle 
points, that our tools are too blunt to touch them ac- 
curately...... 

“Nothing is so faulty as those laws which correct 
faults. He who obeys them because they are just, 
obeys a justice which is imaginary, and not the essence 
of law; it is quite self-contained, it is law and nothing 


“It is dangerous to tell the people that the laws are 


unjust; for they obey them only because they think 
them just. Therefore it is necessary to tell them at 
the same time they must obey them because they are 
laws, just as they must obey superiors, not because 
they are just, but because they are superiors. In this 
way all sedition is prevented, if this can be made in. 
telligible, and if it be understood what is the proper 
definition of justice.” 

Admitting the jury system is by no means ideal. 
what would be a safer, saner and more adequate sys- 
tem? Should we leave the defendants in criminal 
cases to medicos, alienists and psychologists, and the 
defendants in civil cases to arbitrators, special commit- 
tees, business, professional and trade specialists? We 
grant the rough, ready average justice of the jury is 
often unintelligent and inexact; ideal justice is not 
to be attained by the chance guesses of imperfect and 
untrained minds. But in jury trials plain, common, 
practical sense and merciful understanding of the fol- 
lies and foibles of human nature is liberally applied to 
rigid, harsh, professional and scientific abstraction 
and reality is saved from being sacrificed to attenuat- 
ed theory. Our belief is that good verdicts are as com- 
mon as Baptist preacher kleagles, and that juries 
have more respect for the Bill of Rights than the or- 
dinary Federal judge. 

In the case of Bessent vs. Board of Bond Trustees, 
109 So. 597, Mr. Justice Buford, in rendering the 
opinion, said: 

“Juries are composed of ordinary human beings, 
of persons taken from all the walks of life, and there- 
fore the verdict of juries doés not always reflect the 
absolute striking of the balance of justice between the 
parties. The use of the Jury system to settle justicia- 
ble controversies between man and man is not a per- 
fect system resulting always in the administration of 
justice; but, during the past several centuries of time, 
jurists and lawmakers have failed to discover and to 
bring into use a more satisfactory system of weighing 
facts and arriving at the truth fairly and impartially 
between parties litigating. 

“The right of trial by jury has come to be recogniz- 
ed as a most substantial part of the bulwark of per- 
sonal liberty and of rights of property, and, if it is to 
stand as such, it must not be flagrantly invaded by the 
judges of courts where its functions are exercised.” 

We trust the Hoover Commission, in their search 
for the best methods of reducing crime, instead of 
recommending the abolishment of such an antiquated. 
sacrosanct, essential institution as the jury, will favor — 
such wholesome things as: 

a. The immediate execution of all fanatical re- 
formers. 

b. The appointment of a committee from the leg- 
islative bodies of each State to investigate the obscure 
reason why laws are rarely repealed, with authority | 
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to wield the meat-axe in recommending and securing 
the abrogation of superfluous, archaic, and unneces- 
sary laws, so that those statutes may be purged and 
wiped out, which experience shows the American peo- 
ple will not willingly obey. 


c. The erection in every State capital of ivory 
busts of Justices Oliver Wendell Holmes and Louis D. 
Brandeis as the minority champions of the lost cause 
of liberty on our national Sanhedrin. 


d. The dissemination of adequate propaganda de 
signed to improve the quality of jurors by educating 
the citizenry in the ideals and principles of our gov- 
ernment, and by inculcating and awakening in them 
a higher, nobler, better consciousness of public duty 
and responsibility, so that they will cultivate as eager 
a taste for jury service as a group of cannibals would 
have for such beautiful cinema actresses as Gloria 


Swanson, Norma Talmadge, and Ruth Chatterton. 

But if the Commission insist on delving into the 
mysteries of the jury system, then, gentlemen :— 

Behold the jury! Such deficiencies as it possesses 
can be traced to the human elements in it. It is a hu- 
man institution for the trying of human beings and the 
solution of human problems, and therefore subject to 
discouraging human infirmities. It is the second per- 
son of the trinity forming the three greatest uncer- 
tainties of life——woman and a horserace being the 
other two. It is composed of men, who dream of au- 
tomobiles longer than city blocks, who decide grave 
issues by the fall of the dice, toss of a coin, or turn of 
a card, who convict adulterers and drunkards by day 
and seduce their friends’ wives and guzzle their neigh- 
bors’ liquor by night. But can we do without them” 
Allah forbid! Cum veritatem qua liberetur ignoret, 
expedit quod fallatur. 
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FLORIDA SUPREME COURT OPINIONS 


(The opinions of the Florida Supreme Court filed prior or to the 15th of the month previous to publication 
date will be published in full each month by the Law Journal. Each opinion is published by permission of the 
Supreme Court upon the understanding that it is subject to change in substance upon a petition for rehearing, 
or subject to such verbal change in phrase or sentences as the Court may deem necessary prior to publication 


in the official volumes of the Supreme Court reports. 


Copies of the opinions as filed are furnished to the 


Law Journal through the courtesy of Mr. G. T. Whitfield, Clerk of the Court.—Editor.) 


T. T. REESE, 
Petitioner, 
V. PALM BEACH COUNTY 
R. C. BAKER, as Sheriff of . 
Palm Beach County, 
Respondent. 


TERRELL, C.J. 

Petitioner was president of the Farmers Bank & 
Trust Company of West Palm Beach which closed its 
doors March 12, 1927, and was placed in the hands of 
a receiver. In July 1928, the receiver for said Bank 
brought suit against petitioner on a stock assessment. 
This suit was not contested and in December 1928, 
judgment by default was entered against petitioner 
in the sum of $29,475 principal and $1,965 interest. 

Pursuant to Chapter 7842, Acts of 1919 (Secs. 
4540 et seq, Compiled General Laws of Florida, 1927) 
proceedings supplementary to execution were prompt- 
ly instituted against petitioner who appeared before 
the commissioner and answered all questions pro- 
pounded to him except such questions as he was ad- 
vised by counsel that he did not have to answer be- 
cause they affected matters and property owned by 
him beyond the boundary of the State of Florida and 
in consequence thereof the statute authorizing pro- 
ceedings supplementary to execution could not com- 
pel him to make disclosure. As to such matters and 
property petitioner refused to answer. Respondent 
then filed his motion in the proper forum for a rule 
against petitioner to show cause why he should not be 
committed to jail for contempt in his refusal to an- 
swer said questions. A motion to quash the rule to 
show cause was denied, petitioner filed his answer 
instanter, argument and hearing was had and the 
court entered its order adjudging the petitioner to be 
in contempt and ordering him to be confined in the 
county jail of Palm Beach County, Florida, until he 
shall have purged himself of said contempt. The con- 
tempt order was entered April 18, 1929, and was 
stayed till April 26, 1929, on or about which time this 
court granted petitioner the writ of habeas corpus 
and ordered that he be released upon the giving of a 
bond in the sum of $500.00 pending the determination 
of the writ of this court. 

It is contended here by petitioner that the inquiry 
contemplated by the interrogation which he refused 
to answer was beyond the scope of the statute author- 


izing proceedings supplementary to execution, that 
the said statute did not and could not. require dis- 
closures as to property beyond the jurisdiction of the 
courts of this State and that his-commitment under 
the rule amounted to imprisonment for debt, contrary 
to Section Sixteen, Declaration of Rights, Constitu- 
tion of Florida. 

Proceedings supplementary to execution while un- 
known to the Common Law have come to occupy a 
very important place in our legal system and in some 
of the states have almost or quite superseded the 
equitable remedy by creditors bill, the object of which 
was the discovery and subjection of property to the 
payment of a debt or judgment. Under our statute 
(Sec. 4542, Compiled General Laws of Florida, 1927). 
the examination provided for may be “comprehensive 
and shall cover any and all matters and things per- 
taining to the business and financial interests of the 
defendant which might tend to show what property the 
defendant has, his right in same and the location of 
same. Any and all testimony may be admissible which 
may tend directly or indirectly to aid in the satisfac- 
tion of any execution in whole or in part.” 

So long as the examination is directed to matters 
effecting the business of financial interests of the 
defendant, what property he has, his right thereon 
and the location thereof, whether within or without 
the state the examination is pertinent and competent. 
The purpose of the statute is to aid judgment cred- 
itors in securing information that would lead to the 
satisfaction, in whole or in part, of any execution held 
by them. Any information which tends directly or 
indirectly to do this must be given. These are the 
bounds that must compass the examination in a pro- 
ceeding like this. It cannot be employed as a predi- 
cate to pry into a judgment debtor’s private affairs 
in the absence of reasonable or well founded behalf 
of concealment or fraudulent transfer of property, nor 
can it be used to uncover the personal affairs or rela- 
tions of unfortunate debtors in search of some clue 
leading to the information desired. Bradley v. Burck, 
81 Minn. 368, 84 N. W. Rep. 123; Burt v. Hoettinger, 
28 Ind. 214, text 218; Tomlinson v. Shattor, 34 Fed. - 
Rep. 380, text 381; Towne v. Campbell, 35 Minn. 231, 
28 N. W. Rep. 254. See also Winn v. Strickland, 34 
Fla. 610, 16 So. 606. People Ex Rel Roache vs. Han- 
boy, 145 N. Y. Sup. 483, Watson vs. Pryor 193 Pac. 
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797. One against whom a judgment creditor holds a 
valid execution can have nothing personal or secret 
about the amount, location, value or status of his 
property. The law makes all of it above exemption 
subject to the satisfaction of the execution and entitled 
the judgment creditor to a knowledge of its location 
and status. To hold otherwise would in many in- 
stances make impotent the act under discussion and 
restrict it to bounds never intended by its proponents. 

We are, therefore, of the opinion that the statute 
under consideration is broad enough in its terms to 
require the defendant to make the disclosure here 
sought as to any property held by him or others in his 
behalf or due to him from other parties whether such 
property be located within or beyond the boundaries 
of the State of Florida. 

It is next contended that the commitment under the 
Statute brought in question amounts to imprisonment 
for debt contrary to Section Sixteen, Declaration of 
Rights of our Constitution, which is as follows: ‘No 
person shall be imprisoned for debt except in cases of 
fraud.” 

It is well settled that “imprisonment for debts” as 
here used applies only to debts arising on contract and 
has no reference to liabilities imposed by law originat- 
ing in tort or action ex delicto. State v. Dowling, 92 
Fla. 848, 110 So. Rep. 522. Ex parte Hardy, 68 Ala. 
303. The imprisonment here resisted could in no 
sense be said to have arisen from an obligation on a 
contract. As stated early in this opinion the purpose 
of the statute was to aid judgment creditors in secur- 
ing information that would lead to the satisfaction in 
whole or in part of any execution held by them. The 
petitioner refused to give the information which he 
was by law required to divulge, hence his imprison- 
ment is for contempt as authorized by Section 4549, 
Compiled General Laws of Florida, 1927. We think 
there is a very clear distinction between imprisonment 
under such circumstances and an imprisonment for 
failure or neglect to pay a debt arising under contract. 
To paraphrase, the imprisonment here complained of 
was not for failure to pay a debt but it was for failure 
or refusal to give information respecting assets of the 
petitioner held by him outside the State which he was 
by law required to give and which might or might not 
be liable to execution held by a judgment creditor 
against him. 

In support of his contention petitioner relies on Ex 
Parte Hardy, supra. In that case the Alabama Court 
grounded its judgment on the fact that the clear de- 
sign of the statute under consideration ‘was to pro- 
vide machinery for compelling the payment of an or- 
dinary debt by the defendant, where he fraudulently 
withholds property, money or effects which are not 
- exempt from execution of law. The purpose of the 
law is to force the payment of the debt which is the 


basis of the suit.”’ In the instant case the purpose of 
the law is not to force the payment of the debt but to 
secure information that may or may not be the means 
of satisfying an execution all ready secured in due 
course of law. 


Under our law the principle is well established 
that there rests on every person the legal and moral 
duty to deliver up and appropriate all his property 
not exempt by law to the payment of his debts. When 
a judgment creditor has in due course secured his 
judgment and execution and has exhausted all means 
to satisfy the same he may resort to the statute under 
discussion for the discovery of any property or assets 
the defendant may have that can be appropriated to 
the payment of his execution. The fundamental pur- 
pose behind the act authorizing proceedings supple- 
mentary to execution was to assist judgment creditors 
in doing this. It is in other words a new and addi- 
tional means to make effective the process of the law 
when a judgment has been secured and a fruitless ef- 
fort has been made to satisfy it. 


So far as we have been able to find statutes pro- 
viding for proceedings supplementary to execution 
have generally been held to be constitutional. Eiken- 
berry v. Edwards, 67 Ia. 619, 25 N. W. Rep. 832. 56 
Am. Rep. 360. In Re Burrows, 33 Kan. 675, 7 Pac. 
Rep. 148; State v. Becht, 23 Minn. 411, 23 C. J. 828, 
10 R. C. L. 1878. We have found no exception io this 
rule except as to such statutes which failed to pro- 
vide that the evidence secured should not be used 
against the defendant in any criminal prosecution 
against him. Hortsman vs. Kaufman, 97 Pa. 147, 39 
Am. Rep. 802. Our statute (Sec. 4547, Compiled 
General Laws of Fla. 1927) contains the immunity 
from prosecution provision and in addition thereto 
exempts from its effect personal property that has 
passed into the hands of bona fide purchasers and 
other property exempt by law from forced sale by 
virtue of any execution. 


This being our conclusion it necessarily follows 
that the statute of Florida authorizing proceedings 
supplementary to execution (Sec. 4540 et seg. Com- 
piled General Laws of 1927) does not impinge on 
Section Sixteen of the Declaration of Rights. The pe- 
titioner should, therefore, be remanded. 


ELLIS and BROWN, JJ., concur. 

WHITFIELD, P.J. and STRUM and BUFORD, 
JJ., concur in the opinion and judgment. 

Opinion filed June 21, 1929. 

A case of original jurisdiction—habeas corpus. 

Petitioner remanded. 

Crawford & May, for Petitioner; 

Stockton, Ulmer & Murchison and Wideman & 
Wideman, for Respondent. 
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W. R. HOPKINS, and 
Z. W. EVANS, 
Plaintiffs in Error, 

v. ORANGE COUNTY. 
F. A. ROLLINS, 

Defendant in Error. 

Opinion filed June 22, 1929. 
ELLIS, J. 

The judgment was entered February 8, 1927. The 
motion for a new trial was made and submitted Feb- 
ruary llth. The Court overruled the motion October 
17th, eight months afterward. The writ of error 
issued August 6th, 1927, five months and _ twenty- 
eight days after the judgment was entered but two 
months and eleven days before the court overruled the 
motion for a new trial. 

The plaintiffs in error here were the plaintiffs 
below. This Court affirmed the judgment ‘April 20, 
1929. The plaintiffs in error by their counsel now 
ask for a rehearing and dismissal of the writ of error 
because they say that as the writ of error was taken 
before the motion for a new trial was ruled upon by 
the court the writ was invalid as it was not taken to a 
final judgment; that the judgment did not become 
final until the court overruled the motion for a new 
trial and a writ of error lies only to a final judgment. 

The case of McClellan v. Wood, 78 Fla. 407, 83 
South. Rep. 295, is cited in support of that proposi- 
tion. In that case the writ of error was taken out nine 
months after the judgment but only two months after 
the motion for a new trial was overruled. 

The court said that the “entry in the minutes of 
the court makes the orders granting or denying new 
trials matters of record affording a means of deter- 
mining when the judgment entered becomes final for 
the purpose of taking a writ of error’. There was 
also some language in the opinion about motions for 
new trials being ‘determined, abandoned or otherwise 
disposed 

Conceding that the plaintiff has it within his 
power to abandon a motion for a new trial, he may do 
so by implication. The case at bar presents an in- 
stance of abandonment of the motion by implication. 

Counsel, believing that they had six months under 
the statute from the date when the motion for a new 
trial would be disposed of, decided to take the writ of 
error before that date. A thing they were not pre- 
cluded from doing, for they could abandon the motion 
for a new trial and take the writ within six months 
from the date of the entry of the judgment. Having 
done that it is presumed such was their purpose. 

Their treatment of the case was in all respects con- 
sistent with such purpose because they briefed it upon 
its merits, procured a bill of exceptions and argued 


the case orally upon the facts after the case had re-- 


posed here for a year and four months, during all of 


which time counsel for the plaintiffs in error made no 
suggestion to this Court of the point which he now 
raises. 

We treat the matter as if the motion for a new 
trial was abandoned and that the writ was taken in 
due course within six months after the judgment was 
entered. 

Petition denied. 

TERRELL, C.J. and BROWN, J., concur. 

WHITFIELD, P.J. and BUFORD, JJ., concur in 
the opinion and judgment. 


ARNIE 8S. DRAWDY and 
JOHN T. DRAWDY, 
Appellants, 
v. OSCEOLA COUNTY. 
S. SUMMERLIN, 
Appellee. 
PER CURIAM. 

This appeal is from a final decree in a foreclosure 
suit. There are fifteen assignments of error all of 
which have been examined carefully. The proceedings 
were not in all respects conducted with that degree of 
care that they should have been, but we are impressed 
with the fact that such errors or irregularities as 
were committed were de minimis or harmless and that, 


therefore, the decree appealed from should be af- 
firmed. 


Affirmed. 

TERRELL, CJ., and ELLIS and BROWN, JJ., 
concur. 

Opinion filed June 22, 1929. 

An appeal from the Circuit Court for Osceola 
County, Frank A. Smith, Judge. 

Gaines & Futch, for Appellants; 

Pat Johnston, for Appellee. 


ROBERT J. DAVIS, 
Appellant, 
v. BROWARD COUNTY. 
GLENN DIXON, GEORGE E. 
MILLER, and C. L. BROWN, 
as members of the Board 
of Public Instruction of 
Broward County, Florida, 
Appellees. 
STRUM, J. 

By authority of Section 17 of Article 12 of the 
Constitution, as amended in 1924, and pursuant to an 
election of the freeholders of the District, as required 
by that Section of the Constitution, Special Tax School 
District Number 3 of Broward County, acting through 
the Board of Public Instruction of said County, issued 
bonds for the exclusive use of public free schools in 
said District in the principal sum of $500,000, dated 
October 1, 1926, bearing interest at the rate of six 


> ae” 


per cent per annum, and maturing annually in 
amounts not less than three per cent of the total 
amount of said issue, from October 1, 1920, to October 
1, 1955, both inclusive. (See Secs. 720, et seq. Comp. 
G. L. 1927; Sec. 579, et seq. Rev. Gen. Stats. 1920, as 
amended.) 

On September 25, 1928, the Board of Public In- 
struction of Broward County, acting for the District, 
passed a resolution reciting, amongst other things, 
that ‘$15,000 interest coupons on said issue (the issue 
above described) will become due within three months 
of the passage of this resolution and can not be paid 
at maturity from authorized revenue, and that it is 
necessary that said amount of interest on bonds of 
said issue be refunded.” It was thereupon resolved by 
said Board of Public Instruction “that bonds of said 
District be issued in the amount of $15,000 for the 
purpose of refunding said interest on bonds to become 
due as aforesaid.” The proposed refunding bonds 
were to consist of thirty bonds, each in the principal 
sum of $500, dated October 1, 1928, bearing interest 
at the rate of six per cent per annum, payable semi- 
annually, and maturing, one bond each year from Oc- 
tober 1, 1931, to October 1, 1940, and two bonds each 
year from October 1, 1941, to October 1, 1950, inclu- 
sive. In proposing to issue said refunding bonds the 
Board purported to act by authority of Chap. 11855, 
Acts of 1927, purporting to authorize the issuance of 
refunding bonds by counties, cities, towns and other 
municipal corporations and taxing districts, which 
Act does not require an election of the freeholders, 
or otherwise, as a prerequisite to the issuance of such 
refunding bonds. It is proposed by the Board of 
Public Instruction to issue the refunding bonds in 
question without submitting the matter to an election 
of the freeholders of the School District involved. 

As a taxpayer upon real property located in said 
District, appellant exhibited his bill of complaint 
prior to the issuance of the proposed refunding bonds 
for the purpose of restraining their issue. A demur- 
rer was sustained and the bill of complaint dismissed, 
from which order this appeal is taken. 

The sole question presented for decision is whether 
or not a Board of Public Instruction, acting for a 
Special Tax School District pursuant to Chap. 11855, 
supra, may issue bonds to be exchanged or sold for the 
purpose of refunding outstanding bonds of a Special 
Tax School District originally issued by authority of 
Section 17 of Article 12 of the Constitution and pur- 
suant to an election of the freeholders of the District 
as therein required, without submitting the question 
of the issuance of the refunding bonds to an election 
of the freeholders of such Special Tax School Dis- 
trict. 

Section 17 of Article 12 of the Constitution, as 
amended in 1924, provides as follows: 
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“Section 17. The Legislature may provide for 
special tax school districts to issue bonds for the 
exclusive use of public free schools within any 
such special tax school district, whenever a ma- 
jority of the qualified electors thereof who are 
freeholders shall vote in favor of the issuance of 
such bonds, but no bonds shall be issued hereun- 
der which shall exceed, together with the exist- 
ing indebtedness of such special tax school dis- 
trict 20 per cent of the assessed value of the tax- 
able property of such district according to the 
last assessment for State and County purposes 
prior to the issuing of such bonds. Any bonds 
issued hereunder shall become payable within 
thirty years from the date of issuance in annual 
instalments which shall commence not more than 
three years after the date of issue. Each annual 
instalment shall be not less than three per cent 
of the total amount of the issue. * * *”. 

The remainder of the Section provides for the levy 
of a special tax on the taxable property within the 
District for the payment of such bonds, and further 
provides that such tax shall not be applied to any other 
purpose. 

We are aware of the well nigh universal general 
rule that even where a constitutional provision re- 
quires a vote of the electors to originally authorize 
the incurring of an indebtedness or the original is- 
suance of bonds, no such election is necessary to the 
issuance of refunding bonds pursuant to Statute for 
the purpose of discharging outstanding bonds orig- 
inally issued in accordance with the constitutional re- 
quirement, so long as the refunding bonds create no 
additional or increased liability on the part of ithe 
obligor, unless, of course, the statutory or other au- 
thority under which the refunding bonds are issued 
requires a re-submission to the electorate. The theory 
of the cases so holding is that since the bonds are not 
the debt itself but the legal evidence of the existence 
of the debt, the issuance of refunding bonds for the 
purpose of discharging an existing legal indebted- 


‘ness, originally incurred in accordance with the con- 


stitutional requirement, does not create a new debt or 
impose any new liability against the taxpayers or their 
property within the meaning of such constitutional 
provision, but merely renews and continues in a 
changed form the original existing indebtedness which 
was originally created in conformity with the Consti- 
tution, and that such constitutional provision there- 
fore does not prohibit the renewal, without a vote, of 
the previously existing valid debt, so long as no ad- 
ditional or increased liability is created. The fact 
that interest must be paid upon the refunding bonds 
during the additional renewal period would not im- 
pose an additional or increased liability as contem- 
plated by that rule because if the original bonds were 
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allowed to rest in default they would continue to 
draw interest. The result, therefore, would be the 
same in dollars and cents, except in cases where the 
legal rate is higher than the contract rate on the 
bonds and in certain States where the rule prevails 
that bonds in default shall draw interest during the 
period of default at the legal rate and not the contract 
rate. Under those circumstances it would be more 
expensive to permit the bonds to rest in default than 
to refund them, and such additional expense would be 
prevented by the issuance of refunding bonds. Veatch 
v. City of Moscow, et al, 18 Idaho 313, 109 Pac. Rep. 
722, 21 Ann. Cas. 1332; Blanton v. Board of County 
Com’rs (N. C.), 8 S. E. Rep. 162; McCless v. Meekins 
(N. C.), 23 S. E. Rep. 99; McCreight v. Zemp (S. C.), 
26 S. E. Rep. 984; Gaulbert v. City of Louisville (Ky.), 
97 S. W. Rep. 342; Culbertson v. City of Louisville 
(Ky.), 128 S. W. Rep. 292; Geer v. Board of Com’rs, 
97 Fed. 485; Hickey v. Nampa (Ida.), 124 Pac. Rep. 
280; State v. Weinrich (Mo.), 236 S. W. Rep. 872; 
Board of Com’rs v. Aetna Ins. Co., 90 Fed. 222; 
228; Board of Com’rs v. Society for Savings, 90 Fed. 
228; Boar dof Com’rs v. Society for Savings, 90 Fed. 
233; City of Pierre v. Dunscombe, 106 Fed. 611, 617; 
Rollins & Long v. County Com’rs, 80 Fed. 692; Hughes 
Co. v. Livingston, 104 Fed. 306; State ex rel. v. 
Neosho, 101 S. W. Rep. 99; City of Los Angeles v. 
Teed, 44 Pac. Rep. 580; Miller v. School District, 39 
Pac. Rep. 879; City of Huron v. Second Ward Savings 
Bank, 86 Fed. 272; Parker v. City of Butts, 193 Pac. 
Rep. 748; Board of Com’rs v. Travelers Ins. Co., 128 
Fed. 817; Abbott on Public Securities, p. 420. Com- 
pare Doon Twp. v. Cummins, 142 U. S. 366, 35 L. Ed. 
1044; and Montpelier Sav. Bank v. School Dist., 92 
N. W. Rep. 439. 

But none of the constitutional provisions under 
consideration in the cases just above cited contained 
limitations, such as are found in our Constitution, 
with reference to the maturities of the bonds there 
under consideration. The constitutional provisions 
considered in these cases had reference only to the 
contracting of debts and the limitation of indebted- 
ness. The question considered in those cases there- 
fore was whether or not, the obligation having been 
originally created pursuant to an election as required 
by those Constitutions, a further election was essential 
to the issuance of refunding bonds which merely ex- 
tend the time of maturity and which neither create 
any new obligation nor increase the existing valid in- 
debtedness already sanctioned by the electors. It was 
held that such an election was unnecessary under 
those circumstances. 

In view, however, of the additional and explicit 
requirements of our Constitution as to the serial ma- 
turity of bonds of the character under consideration, 
the question presented by this appeal can not be dis- 


posed of upon the general rule as to refunding bonds 
hereinabove alluded to. Our Constitution not only 
requires a vote of the freeholders upon the question 
of the original creation of indebtedness by the is- 
suance of Special Tax School District bonds, but it 
expressly requires serial maturities of the bonds at 
stated intervals and in stated percentages of the total 
amount of the issue. We must therefore consider 
not only whether these proposed bonds are merely a 
renewal in amount of the existing indebtedness al- 
ready sanctioned by the electors of the District, but 
also whether or not the maturities of the proposed re- 
funding bonds would conform to the express limita- 
tion of our Constitution. 

As originally adopted in 1912 this Section of the 
Constitution merely provided as follows with refer- 
ence to the issuance of such bonds: 

“Section 17. The Legislature may provide 
for special tax school district, to issue bonds for 
the exclusive use of public free schools within all 
such special tax school districts, whenever a ma- 
jority of the qualified electors thereof, who are 
freeholders, shall vote in favor of the issuance of 
such bonds.” 

There followed a provision with reference to the lev? 
of a special tax to retire such bonds. : 

By the amendment of 1924 the limitation was add 
ed that such bonds should not exceed twenty per cent 
of the assessed value of the taxable property of such 
District, as well as the further limitation that “any 
bonds issued hereunder shall become payable within 
thirty years from the date of issuance in annual in- 
stallments which shall commence not more than three 
years after the date of issuance. Each annual in- 
stalment shall be not less than three per cent of the 
total amount of the issue.” 

There was an obvious purpose in the adoption of 
our 1924 amendment. The purpose was not only to 
prevent the creation or increase of bonded indebted- 
ness by special tax school districts, unless a majority. 
of the freeholders should approve thereof, but also 
to require that such indebtedness, when contracted, 
should be discharged within fixed periods and accord- 
ing to a prescribed ratio of serial payments. To that 
end, the amendment of 1924 provided that the bonds 
which evidence such indebtedness should become pay- 
able serially in the ratio therein prescribed, so that 
such indebtedness should be paid within the time 
fixed. 

It is true that the only question required to be sub- 
mitted to the freeholders by the Constitution itself is 
whether or not the bonds shall issue, that is, whether 
or not the indebtedness to be evidenced by the bonds 
Shall be incurred. The Constitution itself does not 
require that the matter of maturities shall be sub- 
mitted to the freeholders, but it does in terms express- - 
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ly confine the maturities to prescribed limits. It is 
required by Statute, Sec. 721, et seq. Comp. G. L. 
1927, that the question of maturities be submitted to 
the freeholders. That requirement may therefore be 
modified by Statute. But even though it be compe- 
tent for a Statute to authorize a modification of ma- 
turities by the issuance of refunding bonds without 
re-submitting the matter to the electorate, such ma- 
turities must nevertheless conform to the superior 
constitutional limitation. Weinberger v. Board of 
Pub. Inst., 112 South. Rep. 253. 

It may be, and probably is the case, although it is 
unnecessary to now decide the point, that if it is 
found impossible to pay the original bonds at matur- 
ity, new bonds might be issued with which to dis- 
charge the original indebtedness by pursuing, ab 
initio, the entire procedure provided for the original 
issuance of such bonds, including a submission of the 
matter to the electorate. Such new bonds might serve 
substantially the same purpose as refunding bonds, 
but in its essential nature the indebtedness thereby 
evidenced would necessarily be a new indebtedness 
because the postulate of the general rule as to the is- 
suance of refunding bonds without a new election is 
that such refunding bonds merely evidence an exten- 
sion or renewal in a new form of the original exist- 
ing indebtedness, and our Constitution itself forbids 
such a continuation of indebtedness of this nature by 
limiting the time within which the bonds by which it 
is evidenced shall become payable. 

The insuperable command of the Constitution is 
that these bonds “shall become payable within thirty 
years from the date of issuance in annual instalments 
which shall commence not more than three years after 
the date of issuance. Each annual instalment shall 
be not less than three per cent of the total amount of 
the issue.” That plan of maturity is therefore man- 
datory and exclusive. In providing for the issuance 
of such bonds, it was necessarily contemplated that 
bonds would be issued in the usual commercial form, 
with interest payable according to the usual custom 
in such cases, which is usually (but, of course, not al- 
ways) semi-annually. The Constitution prescribes 
not only the minimum maturities as to amounts, but 
further prescribes that the maturities, in whatever 
amounts they are fixed, shall commence “not more 
than three years after the date of issuance,” the pur- 
pose being that such amounts should be paid at that 


time. The language just above quoted as to maturi- 


ties refers primarily to principal. It was no more 
contemplated by the Constitution, however, that pay- 
ment of the interest which is provided for in the face 
of the bonds and is an integral part of the indebted- 
ness, could be deferred so as to commence more than 
three years after date of issuance, than that payment 
of the principal could be so deferred. 


The date of issuance of the existing bonds was 
October 1, 1926. It is proposed by issuing refunding 
bonds to defer payment of the interest accruing on 
the original bonds during the period from April 1, 
1928, to October 1, 1928, agregating $15,000, so that 
payment of the same will not commence until October 
1, 1931, the date of the maturity of the first proposed 
refunding bonds, which is five years after the date 
of original issue. It would have been a clear violation 
of the Constitution to have made the interest mature 
in that manner originally. To permit that result to 
be accomplished by issuing the proposed refunding 
bonds would clearly defer payment of the interest in 
question so that payment thereof would commence be- 
yond the time limited by the Constitution, and would 
enable the obligor District to accomplish by indirec- 
tion what the Constitution commands that it shall 
not do directly. 

The views here expressed do not conflict with 
State v. Walker, 92 S. W. Rep. 69; State v. Hackmann, 
199 S. W. Rep. 990; nor Kane v. Charleston, 43 N. E. 
Rep. 611. The constitutional provisions under con- 
sideration in those cases differ materially in purpose 
and effect from those of the Florida Constitution 
here under consideration. The constitutional provi- 
sion in State v. Walker and State v. Hackmann pro- 
vided that: “No * * * school district, or other politi- 
cal corporation or subdivision of the State, shall be 
allowed to become indebted in any manner or for any 
purpose to an amount exceeding in any year the in- 
come and revenue provided for such year, without the 
assent of two-thirds of the voters thereof voting at 
an election to be held for that purpose * * *; and any 
* * * school district, or other political corporation or 
subdivision of the State, incurring any indebtedness 
requiring the assent of the voters as aforesaid, shall, 
before or at the time of doing so, provide for the cul- 
lection of an annual tax sufficient to pay the interest 
on such indebtedness as it falls due, and also to con- 
stitute a sinking fund for payment of the principal 
thereof, within twenty years from time of contracting 
the same.” The constitutional provision considered in 
Kane vy. Charleston, swpra, required the municipal 
authorities to provide for the collection of a tax suffi- 
cient to pay the interest on bonds issued, “and also 
to pay and discharge the principal thereof within 
twenty years from the time of contracting the same.” 

The purpose and intent of the constitutional re- 
quirements just quoted was to provide a sinking fund. 
They were not intended as a limitation upon the ma- 
turities of the bonds. In construing those constitu- 
tional provisions, the courts of those States very 
properly held in effect that the dominating thought in 
the minds of the framers of those constitutional pro- 
visions was to surround certain municipalities and 
other subdivisions of the State with Constitutional 
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restrictions upon the subject of incurring indebted- 
ness, and that those constitutional provisions were 
aimed at the creation of debts and for the raising of 
a sinking fund sufficient to discharge the same, rather 
than at the time within which such debts should be 
paid. It is pointed out in those cases as significant 
that the framers of those constitutions failed to give 
any expression in the provisions of that instrument 
under consideration prohibiting either an extension of 
the time of payment or appropriate legislation to meet 
such conditions. These considerations led to the con- 
struction in those cases that those constitutional in- 
hibitions extended only to the creation of the indebted- 
ness and to the providing of a sinking fund for its 
discharge, and did not create a limitation upon the 
time of maturities. But the Florida Constitution goes 
further than either of the constitutional provisions 
just discussed. Our Constitution, besides requiring 
the submission to the voters of the question of incur- 
ring the debt, further specifically requires the levy of 
a special tax to provide a sinking fund for payment of 
the bonds at maturity. So much was required by our 
Constitution as it stood prior to the amendment of 
1924. But by that amendment a further provision 
was added, in specific and self executing language, ex- 
pressly limiting the maturities of such bonds as to 
both time and amount. The latter provision of our 
Constitution clearly distinguishes this case from those 
last above discussed, and necessitates the conclusion 
we here reach. 

The order sustaining the demurrer is reversed, and 
the cause is remanded with directions to overrule the 
demurrer, and for further proceedings consistent with 
this opinion. 

WHITFIELD, P.J., and BUFORD, J., concur. 

TERRELL, CJ., and ELLIS and BROWN, JJ., 
concur in the opinion and .judgment. 

Opinion filed June 25, 1929. 

An appeal from the Circuit Court for Broward 
County, Vincent C. Gibiin, Judge. 

Everette H. Hunt, for Appellant; 

Giles J. Patterson, for Appellees. 


THE STATE OF FLORIDA, EX REL 
MARY GLISSON, 
v. DUVAL COUNTY. 

THE BOARD OF PUBLIC INSTRUCTION 
FOR THE COUNTY OF DUVAL, STATE 
OF FLORIDA, a corporation, W. F. 
BUNCH, J. C. COPPEDGE, SR., and 
R. C. BROWNING, as Members of the 
said Board, and W. F. BUNCH, as 
Chairman thereof. 
BUFORD, J. 

This case came on for hearing upon demurrer to 


and motion to quash the alternative writ of mandamus 
issued herein on the 15th day of April. 

It is not necessary to set out in full the allegations 
of the alternative writ but it will be sufficient to say 
that the writ was issued on the petition of the State 
ex rel MARY GLISSON and it was alleged that 
MARY GLISSON on the first day of July 1928, was 
by verbal contract with the Board of Public Instruc- 
tion of Duval] County, a body corporate, employed as 
Secretary and Office Clerk of the County Superin- 
tendent of Public Instruction of Duval County, Fior- 
ida, drawing a_ salary of Twenty-one Hundred 
($2100.00) Dollars for the ensuing school term ending 
June 30, 1929; the salary to be paid semi-monthly on 
the first and the 15th of each and every month during 
said period. It is alleged in effect that MARY GLIS- 
SON accepted the employment and continued in the 
efficient performance of the duties of her said em- 
ployment up to and including the 21st day of January 
1929, on which date she was arbitrarily, without 
cause and without prior notice, dismissed and dis- 
charged by the affirmative votes of Bunch and Cop- 
pedge, constituting a majority of the Board of Public 
Instruction. It is further alleged in effect that the 
services to be performed by the relator were neces- 
sary for the proper functioning of the Board of Public 
Instruction in Duval County. It is alleged that the 
relator is entitled to the relief set forth in the com- 
mand of the alternative writ as follows: 

“NOW THEREFORE, we being willing that 
full and speedy justice be done in the premises, 
do command you, The Board of Public Instruction 
for the County of Duval, State of Florida, a cor- 
poration, and you, W. F. Bunch, J. C. Coppedge, 
Sr., and F. C. Browning, as Members of said 
Board, at your next regular meeting after the 
serving of this writ; to forthwith restore the re- 
lator, MARY GLISSON, to the position and em- 
ployment of Secretary and Office Clerk of the 
County Superintendent of Public Instruction for 
the County of Duval, State of Florida, and permit 
her to perform all the duties appertaining to said 
position and employment, and that you, W. F. 
Bunch, as Chairman of said Board, do forthwith 
prepare four (4) warrants in favor of the said 
MARY GLISSON, each in the sum of One Hun- 
dred and no/100 Dollars ($100.00) drawn upon 
a depository of said Board in the City of Jackson- 
ville, Florida, where said Board has sufficient 
funds in its salary account to pay said warrants, 
and that upon the preparation of said warrants 
that you, W. F. Bunch, sign the same as Chairman 
of said Board, and thereupon forthwith deliver 
the said warrants to R. B. Rutherford, Superin- 
ent of Public Instruction of said County, and 
secretary of said Board, for his counter signature 


: 
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and the affixing of the seal of said Board to said 
warrants, or in default in performing the acts 
aforesaid, you severally do show cause why you 
have not done so before this Honorable Court in 
the Supreme Court Building, in the City of Talla- 
hassee, Florida, at 10 o’clock A. M. on the 30th 
day of April, A. D. 1929, and have you then and 
there this writ.” 
Many legal questions are raised by the demurrers 
interposed. 
Most of which questions, however, are such that 
do not apply to conditions such as those here under 
consideration. 
The Court must take judicial cognizance that the 
terms of office of the members of the Board of Public 
Instruction of Duval County expired on Tuesday after 
the first Monday in January 1929 and therefore, the 
alleged contract alleged to have been made with the 
respondent contemplated employment for a period ex- 
tending beyond the tenure of office of the personnel 
of the Board entering into such contract. 
The Court also takes judicial cognizance of the 
fact that the Board of Public Instruction is a body 
corporate created by statute and possessing only such 
powers as are conferred by statute or such powers as 
are necessarily incident to the performance of those 
functions for which said Board was created. 
The Court will further take judicial cognizance of 
the fact that the employment by the Board of Public 
Instruction in a County like Duval of a Secretary and 
Office Clerk in the office of the County Superintend- 
ent is within the power of the Board of Public In- 
struction as a necessary incident to the proper func- 
tioning of such Board. 
There is no statutory authority vested in the 
County Board of Public Instruction to enter into a 
contract with any person to perform the duties of 
Secretary and Office Clerk in the office of the County 
Superintendent of Public Instruction for any certain 
period of time. Neither is such a contract shown or 
alleged to be a necessary incident or element of the 
employment of such a Secretary or Clerk. The duties 
of such Secretary or Clerk are not prescribed by 
statute nor authority of law. 
In the case of Clifton v. State 76 Fla. 244, 79 So. 
707 this Court speaking through Mr. Justice Ellis 
say: 


“The County Superintendent of Public In- 
struction has no authority under the law to make 
a contract in behalf of the County Board of Pub- 
lic Instruction without the latter’s express au- 
thority to pay a stenographer in the Superintend- 
ent’s office for services rendered to the latter 
either in his private or official character, that 
will create an obligation or duty on the part of 
the County Board of Public Instruction to pay 
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such expense out of the County School Funds. 
Whether the County Board has the power io au- 
thorize the County Superintendent to employ a 
stenographer for any special purpose to be paid 
out of the County School Fund is not decided, be- 
cause the indictment in this case neither states 
such to be the fact, nor for what purpose the 
stenographer was employed.” 

For the reason above stated the relator does not 
fall within any of those classes of officers or public 
employees who may have the benefit of writ of man- 
damus to restore them to the benefits of public office 
or public employment from which they have been re- 
moved without cause. Therefore, the demurrer to the 
alternative writ of mandamus should be sustained 
and the writ quashed. It is so ordered. 

WHITFIELD, ELLIS and STRUM, JJ., concur. 

TERRELL, CJ., and BROWN, J., dissent. 

Opinion filed June 25, 1929. 

A case of original jurisdiction-Mandamus. 

Thomas B. Adams and Martin H. Long, for Re- 
lator ; 

James Royall and W. J. Findley, for Respondents. 
BROWN, J., (dissenting). 

The Board had in my opinion implied authority to 
make the contract. The personnel of such Boards 
change, but the lawful contracts of such a Board are 
binding regardless of subsequent changes in the per- 
sonnel of its membership. The relator could sue at 
law for the balance of salary due and to become due 
for the remaining period of her contract, but she could 
not obtain a judgment under which execution could 
be levied. Her only adequate and effective remedy is 
by mandamus. While not an officer, she was in the 
public service. The position she contracted for is 
vested with a public interest. It is not a suit to en- 
force a purely private contract. It is to the public 
interest that contracts for the employment of persons 
in the public service should be carried out in good 
faith, and not breached or terminated without just 
and lawful cause, regardiess of changes in the per- 
sonnel of governing Boards; else the public service can 
hardly be expected to command the most competent 
and efficient class of employees. It is because a given 
employment is vested with a public interest, as a part 
of the machinery of government, that the remedy by 
mandamus has been extended to protect incumbents of 
various positions in such service as a remedy to en- 
force the compensation contracted for in pursuance 
of authority exercised in behalf of the public and 
vested by law in some public official or Board of offi- 
cials. Those holding positions under contract with a 
private, or even a quasi public corporation, are not 
entitled to this remedy, nor would they ordinarily 
need it. They can obtain a judgment for breach of 
contract which can be levied on the assets of such cor- 
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poration. But such is not the case with those holding 
contracts for public service employment. Mandamus 
is their only adequate remedy. 


THE STATE OF FLORIDA, ex rel., 
W. P. DOUGLASS, 
Relator, 
V. DUVAL COUNTY. 
THE BOARD OF PUBLIC MANDAMUS. 
INSTRUCTION for the 
COUNTY OF DUVAL, et al., 
Respondent. 
STATEMENT 

An alternative writ of mandamus issued by this 
court alleges in effect that under Chapter 7808, Acts 
of 1919, as amended by Chapter 9135, Acts of 1923, 
Section 688, Compiled General Laws, 1927, on or about 
July 1, 1928, “the relator was duly and lawfully ap- 
pointed as attendance officer of the board of public 
instruction for the County of Duval, State of Florida, 
for the period of one year, beginning July 1, 1928;” 
“that relator accepted said appointment and employ- 
ment by said Board, and thereupon entered upon the 
performance of his duties as such attendance officer ; 
that on the 21st day of January, A. D. 1929, the said 
Board of Public Instruction, by the affirmative votes 
of said W. F. Bunch and J. C. Coppedge, Sr., arbitrar- 
ily, without cause, and without advising or informing 
the relator that he had in any way neglected or failed 
to perform his duties as such attendance officer, under 
the laws of the State of Florida, as aforesaid, and 
without preferring any charges against him and 
without notice, summarily dismissed and discharged 
him from the employment or office as aforesaid, and 
appointed other persons to do the work for which the 
relator had been appointed as aforesaid; that no sal- 
aries have been paid to the said new appointees; that 
the relator, W. P. Douglass, at all times since his dis- 
missal, as aforesaid, has been, and still is, ready, able 
and willing to perform, and has offered to perform, 
each and all of the duties pertaining to his said ap- 
pointment and employment and office, but that the 
said respondents W. F. Bunch and J. C. Coppedge, Sr., 
and the said Board of Public Instruction, acting by 
and through its said two members, as aforesaid, has 
declined and refused to reinstate the relator in his 
position or to permit him to perform the duties ap- 
pertaining thereto; that relator’s salary was payable 
semi-monthly in accordance with the regular custom 
of The Board of Public Instruction for the County of 
Duval; that since the semi-monthly payment of $162.50 
which became due and was paid to relator, W. P. 
Douglass, on January 15, 1929, respondent, W. F. 
Bunch, as Chairman of said Board, has refused to 
prepare or sign as Chairman of said Board, any fur- 
ther salary warrants in favor of the relator, W. P. 


Douglass, on account of salary to which he is entitled 
under the terms of his appointment and contract as 
aforesaid, and the said Board of Public Instruction, 
acting by and through its members, as aforesaid, have 
refused to recognize the relator, W. P. Douglass, as 
being any longer the attendance officer, or in the em- 
ploy of the said Board or entitled to receive the semi- 
monthly payment on account of his salary as afore- 
said; that respondent W. Henry Bryant was on or 
about 21st day of January, 1929, after discharge of 
relator, as aforesaid, appointed and employed by said 
Board of Public Instruction as attendance officer for 
Duval County, Florida; that the said W. Henry Bry- 
ant, since said date has been in possession of the keys, 
books, records, fixtures, etc., appertaining to said 
office or position; that no salary has been paid to the 
said W. Henry Bryant as such attendance officer, al- 
though said W. F. Bunch and J. C. Coppedge, Sr., ma- 
jority members of said Board, have voted to pay the 
same; that R. B. Rutherford, County Superintendent, 
has refused to sign any warrant for compensation or 
salary to the said W. Henry Bryant.” 

The command of the writ is that the County Board 
of Public Instruction “forthwith restore the relator 
W. P. Douglass, to the office, position and employ- 
ment of attendance officer for the Board of Public 
Instruction for the County of Duval, State of Florida, 
and permit him to perform all the duties pertaining 
to said office, position and employment, and that you 
W. F. Bunch, as Chairman of said Board, do forthwith 
prepare four warrants in favor of said W. P. Dou- 
glass, each in the sum of One Hundred Sixty-two and 
50/100 ($162.50) Dollars, drawn upon a depository 
of said Board in the City of Jacksonville, Florida, 
where said Board has sufficient funds in its salary ac- 
count to pay said warrants, and that upon the pre- 
paration of said warrants that you, W. F. Bunch, sign 
the same as Chairman of said Board, and thereupon 
forthwith deliver said warrants to R. B. Rutherford, 
Superintendent of Public Instruction of said County, 
and Secretary of said Board, for his counter signa- 
ture, and the affixing of the seal of said Board to said 
warrants; that you, W. Henry Bryant, forthwith de- 
liver to the relator, W. P. Douglass, the keys, books, 
records, fixtures, etc., appertaining to thé office and 
position of attendance officer of Duval County, Flor- 
ida; OR in default in performing the acts aforesaid 
you severally do show cause why you have not done 
so.” The alternative writ was demurred to. 

The statute contains the following provisions: 

“The county board of public instruction in 
each county is hereby authorized and directed to 
appoint one or more attendance officers, as may 
be necessary for the faithful execution of the 
provisions of this Article, and to prescribe the 


district or territory to be under the provision of: 
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said attendance officer or officers, and to fix the 
compensation of said attendance officer or offi- 
cers for the time actually employed in the per- 
formance of duties, said compensation to be paid 
from the county school fund. And if deemed ad- 
visable by the county board of public instruction, 
any supervisor or trustee of schools within the 
county, or any county superintendent of public 
instruction who gives his consent to the said 
county board of public instruction to serve as an 
attendance officer without compensation, may be 
appointed as attendance officer or attendance 
officers. The county board of public instruction 
is hereby authorized to remove any attendance 
officer who fails to perform his duties as pre- 
scribed in this Article. 

“During the month of June in each and every 
year, it shall be the duty of every attendance of- 
ficer appointed under the provisions of this Ar- 
ticle to take an accurate census, in triplicate, of 
all children between the ages of seven and 
eighteen years in the territory or district in 
which he is acting; the said census to show the 
name, sex, age and date of birth, and distance 
from the nearest school of each child, the school 
grade completed, and the name of the parent, 
guardian or other person having the custody, 
control or charge of such children, with the post- 
office address thereof; and on or about before the 
first day of July of each and every year, one 
copy thereof shall be filed in the office of the 
county superintendent of public instruction, one 
copy filed in the office of the State Superintend- 
ent of Public Instruction, and one copy shall be 
retained by the attendance officer, but no child 
over sixteen years of age is under compulsion to 
attend school. 

“Tt shall be the duty of the attendance officer 
to serve a notice upon any parent, guardian or 
other person having the custody, control or charge 
of any child who has been absent from school in 
violation of the provisions of this Article, to 
cause said child to attend school as provided in 
this Article. 

“Tt shall be the duty of each attendance offi- 
cer apointed under the provisions of this Article 
to furnish the principal or teacher in charge of 
any school within the territory or district for 
which the attendance officer is appointed with a 
list of the names of all children in such district 
who should attend school. 

“Any attendance officer appointed under the 
provisions of this Article is hereby authorized to 
enter, for the purpose of assisting in the proper 
enforcement of this Article, any office, factory or 
business house, of any nature whatsoever, for the 


purpose of ascertaining whether or not any child 
or children are enrolled or employed therein who 
should, under the provisions of this Article, be in 
attendance upon any school. 

“It is hereby made the duty of the attendance 
officer in the territory or district over which he 
has supervision, or for which he is appointed to 
make and file in the proper court complaint in 
due form against any person or persons violating 
the provisions of this Article. 

“Every attendance officer appointed under 
the provisions of this Article shall keep a record 
of all attendance notices served, all cases prose- 
cuted, fines imposed and other services rendered, 
and shall make annual report of the same to the 
county board of public instruction, on blanks to 
be furnished him, and shall make reports more 
frequently if required by the county board of 
public instruction, and shall perform such other 
duties as shall be required of him by the county 
superintendent of public instruction.” Secs. 688, 
689, 690, 691, 692, 693, 694, Comp. Genl. Laws, 
1927. ° 

The duties prescribed by the above quoted statute 
are governmental in their nature and they may 
legally be performed only by a duly elected or appoint- 
ed officer. See State ex rel. Clyatt v. Hooker, 39 Fla. 
477, 22 South. Rep. 721; State ex rel. Swearingen v. 
Jones, 79 Fla. 56, 84 South. Rep. 84; State ex rel. 
Holoway v. Sheats, 78 Fla. 583, 83 South. 508. 

The controlling questions are whether school “at- 
tendance officers” under the statutes of this State are 
officers or employees and whether if officers they 
may legally be appointed by the county board of pub- 
lic instruction. 

There is a provision in Section 9 of Chapter 1722, 
Act of June 22, 1869, Section 16, page 906, McClel- 
lan’s Digest, that “It is hereby declared that the posi- 
tion of school trustee, or of member of a board of 
public instruction for a county, and teacher, are not 
officers in the meaning and intent of the constitution” 
of 1868. This was a legislative construction of the 
constitution and was not controlling if in conflict with 
organic provisions as judicially interpreted. The 
quoted statutory provision was superseded and repeal- 
ed by the provision of Chapter 3872, Acts 1889. 

In Article X of each of the constitutions of 1837-8, 
1861 and 1865, the following provisions appear: 

“Section 1. The proceeds of all lands that 
have been, or may hereafter be, granted by the 
United States for the use of schools and a semi- 
nary or seminaries of learning, shall be and re- 
main a perpetual fund, the interest of which to- 
gether with all moneys derived from any other 
source applicable to the same object, shall be in- 
violably appropriated to the use of schools and 
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seminaries of learning, respectively, and to no 
other purpose. 

“Sec. 2. The general assembly shall take such 
measures aS may be necessary to preserve from 
waste or damage all land so granted and appro- 
priated to the purpose of education.” 

Under the constitutions of 1838, 1861 and 1865, 
common free schools were established and maintained 
in the several counties of the State under the direc- 
tion of the Register of Public Lands for the State and 
the Judge of Probate in each county. See Chapter 
229, Acts of 1848; Chapter 510, Acts of 1852. The 
constitution of 1868, and statutes enacted thereunder, 
provided in some detail for the establishment and 
maintenance of a uniform system of common schools 
with appropriate boards and officers. Article VIII of 
the constitution of 1868 required the legislature to 
“provide a uniform system of common schools”. * and 
“for the liberal maintenance of the same.” Section 3 
established a State Superintendent of Public Instruc- 
tion, and Section 9 constituted such Superintendent 
and the Secretary of State and Attorney General “the 
Board of Education of Florida,’ and provided that 
“the duties of the Board of Education shall be pre- 
scribed by the legislature.” Section 19, Article V, 
constitution of 1868, required the Governor to “ap- 
point in each county a * superintendent of common 
schools.” 


Chapter 1686, Acts 1869, provides that there shall 
be established and liberally maintained, a uniform 
system of public instruction. “The officers of the De- 
partment of Public Instruction shall be a Superintend- 
ent of Public Instruction, a State Board of Education, 
a Board of Public Instruction for each county, a 
Superintendent of Schools for each county, local 
School Trustees, Treasurers and Agents. A Board of 
Public Instruction shall consist of not more than five 
members, to be appointed by the Board of Education 
on the nomination of the Superintendent of Public 
Instruction and the recommendation of the repre- 
sentatives from the county.” As amended by Chapter 
1722, Acts 1869, Section 9, Chapter 1686, contains the 
following: “It is hereby declared that the position of 
School Trustee or of member of a Board of Public 
Instruction for a county, and teacher, are not officers 
in the meaning and intent of the constitution” of 
1868. Secs. 9, 10 and 16, p. 905, 906, McClellan’s Dig. 
Chapters 1686 and 1722 were superseded by Chapter 
3872, Acts 1889. See Secs. 225 et seq. Rev. Stats. 
1892. The provisions of Chapters 1686 and 1722, 
Acts 1869, and Chapter 3872, Acts 1889, as to the ap- 
pointment of members of the county board of public 
instruction, were superseded by Chapter 4193, Acts 
1893, under which latter acts the members of the 
county board of public instruction are elected by the 


people, pursuant to Section 27, Article III, Constitu- 
tion of 1885, the same provision in substance being 
in Section 27, Article IV, Constitution of 1868. Sec. 
172, Gen. Stats. 1906, Sec. 217, Rev. Gen. Stats. 1920, 
Sec. 252, Comp. Gen. Laws, 1927. 

Article XII, Constitution of 1885, contains the fol- 
lowing: 

“The Legislature shall provide for a uniform 
system of public free schools and shall provide 
for the liberal maintenance of the same. 

“There shall be a Superintendent of Public 
Instruction, whose duties shall be prescribed by 
law, and whose term of office shall be four years 
and until the election and qualification of his 
successor. 

“The Governor, Secretary of State, Attorney 
General, State Treasurer and State Superintend- 
ent of Public Instruction shall constitute a body 
corporate, to be known as the State Board of 
Education of Florida, of which the Governor shall 
be President, and the Superintendent of Public 
Instruction Secretary. This Board shall have 
power to remove any subordinate school officer 
for cause, upon notice to the incumbent; and shail 
have the management and investment of all State 
School Funds under such regulations as may be 
prescribed by law, and such supervision of schools 
of higher grades as the law shall provide.” Secs. 
1, 2, 3. 

Section 9, Article XII, contains a provision that 
the county school funds “shall be disbursed by the 
County Board of Public Instruction solely for the sup- 
port and maintenance of public free schools.” This 
is the only mention in the constitution of a county 
board of public instruction. Chapter 3872, Acts of 
1889, provides that: 

“The officers of the Department of Public 
Instruction shall be a State Superintendent of 
Public Instruction, a State Board: of Education, a 
Board of Public Instruction for each county, a 
Superintendent of Public Instruction for each 
county, local School Supervisors and Treasurers. 

“A Board of Public Instruction shall consist 
of not more than three (3) members, no two of 
whom shall reside in the same Commissioners’ 
District, to be appointed by the State Board of 
Education, on the nomination of the State Super- 
intendent of Public Instruction.” Secs. 226, 227 
Rev. Stats. 1892; Secs. 328, 329, Genl. Stats. 
1906, Secs. 440, 441 Rev. Genl. Stats. 1920, Secs. 
516, 517 Comp. Genl. Laws 1927. 


Chapter 4193, Acts 1893, provided for the election 
at every biennial general election of a County Board 
of Public Instruction consisting of three members. 
See Sec. 3 Ch. 4828 Acts 1895, Sec. 2 Ch. 4537 Acts 


1897, Sections 172, 329; Gen. Stats. 1906, Sec. 211, 
441 Rev. Gen. Stats. 1920, Sec. 252, 517; Comp. Gen. 
Laws 1927. 

The only constitutional duty of the county board 
of public instruction is to disburse the county school 
funds “solely for the support and maintenance of 
public free schools.” The membership of the board is 
determined by statute. The duties conferred upon 
the board are governmental in their nature, therefore 
the members of the board are officers and under Sec- 
tion 27, Article III, Constitution, such members must 
be elected by the people or appointed by the Governor. 
The statutory authority and duties that may be con- 
ferred upon the board must not conflict with any 
provision of the constitution, therefore a statute can- 
not authorize the county board of public instruction 
to appoint any officer without violating Section 27, 
Article III, Constitution, which requires all State or 
county officers not otherwise provided for by the 
constitution to be elected by the people or appointed 
by the Governor. Section 1, Article XII, Constitution, 
requires the legislature to provide for a uniform sys- 
tem of public free schools, but this section cannot be 
a basis for the legislature to authorize the county 
board of public instruction to appoint county school 
ue officers whose duties are governmental and not merely 
* clerical and ministerial in their nature, when the con- 
stitution provides that all county officers shall be 
elected by the people or appointed by the Governor. 

WHITFIELD, J., (after making the foregoing 
statement.) 

Chapter 7809, Acts of 1919, as amended by Chap- 
ter 9135, Acts of 1923, Sections 688 et seq., Compiled 
General Laws, 1927, purports to authorize the county 
board of public instruction to appoint and to remove 
“attendance officers,’ and to fix their compensation 
to be paid from the county school fund. The enact- 
ment also proposed to confer upon such attendance 
officers powers and duties that may be exercised or 
performed only by officers. See Advisory Opinion 
to Governor, 76 Fla. 500, 80 So. 17. These provisions 
of the statute conflict with Section 27, Article III, of 
the Constitution which commends that “the legisla- 
ture shall provide for the election by the people or 
appoint by the Governor of all State and county offi- 
cers not otherwise provided for by this Constitution, 
and fix by law their duties and compensation.” See 
County Commissioners v. Savage, 63 Fla. 337, 58 So. 
835. <A portion of the statute also conflicts with the 
provision in Section 3, Article XII, Constitution, that 
the State Board of Education “shall have power to 
remove any subordinate school officer for cause, upon 
notice to the incumbent.” 

' The powers and duties prescribed by the statute 
for “attendance officers,” are essentially different 
from the duties defined for “Rural School Inspectors” 
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by Chapter 6539, Acts of 1913. Though such rural 
school inspectors are under the statute appointed by 
the Governor, they were held to be not officers but 
employees, because of the nature of their duties. 
State ex rel Holloway v. Sheats, 78 Fla. 583, 83 So. 508. 
As official duties involving the exercise of govern- 
mental authority were prescribed by the statute for 
“attendance officers’, they would if legally appointed 
be county officers. The salaries are directed to be 
paid from the county school fund, and no officers ex- 
cept county school officers can be paid from such 
fund. Section 15, Article XII, constitution. The 
statute does not create the officers and fix the com- 
pensation for the officers, and then unlawfully au- 
thorize the county board of public instruction to ap- 
point the officers. But the enactment attempts to 
authorize the appointment of such attendance officers 
and the fixing of their compensation, contrary to the 
terms of the Constitution, therefore, no such office as 
“attendance officer” is created, and the provisions of 
the statute for the appointment of the officers and the 
fixing of their compensation by the county board of 
public instruction are violative of organic law and 
inoperative; and appointment made under such statu- 
tory provisions are ineffectual to give the appointees 
a status as officers so as to make them removable as 
“subordinate school officers’ by the State Board of 
Education under Section 3, Article XII, of the Con- 
stitution. Until legally elected or appointed there can 
be no “attendance officers” to be removed as “subor- 
dinate school officers’. Subordinate school officers 
though appointed by the Governor or elected by the 
people as may be provided by statute, in compliance 
with Section 27, Article III, of the Constitution, may 
be removed by the State Board of Education for cause 
and upon notice, as provided by Section 3, Article XII, 
of the Constitution. In so far as Chapters 7808 and 
9135 attempt to authorize the county board of public 
instruction to appoint and to fix the compensation of 
attendance officers who are to perform, the prescribed 
official functions, the statutes are ineffectual for that 
purpose; and such statutory provisions cannot be 
regarded as legislative authority to employ attendance 
officers for any definite period of time. The office 
of “attendance officer” has not been legally created, 
and consequently, one claiming to be an “attendance 
officer” is not either a de jure or a de facto officer, 
with rights that are incident thereto. 46 C. J. 1054; 
United States v. Royer, 268 U. S. 394, 69 L. Ed. 1011, 
45 Sup. Ct. Rep. 519; Norton v. Shelby County 118 
U. S. 425, 6 Sup. Ct. Rep. 1121, 30 L. Ed. 178; State 
ex rel Holloway v. Sheats, 78 Fla. 583, 83 So. 508. 
Where, without a statute expressly authorizing or 
regulating the matter, the county board of public 
instruction has implied authority to employ persons 
to perform merely clerical or ministerial duties that 
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may properly be paid for from the county school 
fund, which the constitution requires to be “disbursed 
* * solely for the support and maintenance of public 
free schools”, the authority to employ includes au- 
thority to lawfully terminate the employment, there 
being no statute or controlling regulation on the sub- 
ject. And when the board has authority to terminate 
employment, it may be exercised by the board whether 
its personnel remains as when the employment was 
entered into or is changed by due course of law. 

Section 1, Article XII, of the Constitution is that: 
“the legislature shall provide for a uniform system of 
public free schools and shall provide for the liberal 
maintenance of the same.” This organic provision 
does not authorize the legislature to confer upon the 
county board of public instruction the power to ap- 
point persons to perform county school functions 
that are essentially official and not merely clerical or 
ministerial in their nature, particularly when Section 
27, of Article III, expressly commands the legislature 
to “provide for the election by the people or appoint- 
ment by the Governor of all State and county officers 
not otherwise provided for by this Constitution,” and 
when Section 7, of Article III, provides that “all coun- 
ty officers, except Assistant Assessors of Taxes, shall 
before entering upon the duties of their respective 
offices, be commissioned by the Governor.” The au- 
thority given by the Constitution to the county board 
of public instruction to disburse the county school 
fund “solely for the support and maintenance of pub- 
lic free schools,’”’ does not authorize the legislature to 
confer upon such board the power to appoint persons 
to exercise functions that may be performed only by 
officers, when under Section 27, of Article III, such 
officers must be elected by the people or appointed by 
the Governor. While as held in State ex rel, Bours v. 
L’Engle, 40 Fla. 392, 24 South. Rep. 539, Article XII 
of the Constitution provides for a system of county 
school taxation separate from general or other county 
taxation, such article does not require county school 
officers to be appointed or elected or otherwise than is 
provided in other sections of the organic law. 

The title to Chapter 7808, Acts of 1919, is mis- 
leading as to a part of the contents of the Act, in that 
there is nothing in the title to indicate that the body 
of the Act contains any provisions relating to the ap- 
pointment and removal of attendance officers and the 
fixing of their compensation by the county board of 
public instruction, such provisions being contrary to 
the organic law. This defect is not cured in the 
amending Act, Chapter 9135, Acts of 1923. 

The title indicates an Act to enforce compulsory 
school attendance, and the natural assumption is that 
the means of enforcement that are provided in the 
Act are lawful, whereas the Act in fact provides that 
the enforcement officers shall be appointed and re- 


moved and their compensation fixed in a manner that 
is contrary to organic law. 

While the Act of 1919, as amended in 1923, is in- 
corporated in the Compiled General Laws, 1927, such 
compilation has not been enacted as an entire revision 
of the general laws of the State and consequently any 
defects that may be in the titles of Chapters 7808 and 
9135, Laws of Florida, have not been cured by re- 
enactment in a general revision of the laws, as in 
Christopher v. Mungen, 61 Fla. 513, text 534, 55 
South. Rep. 273; Carlton v. State, 63 Fla. 1, 58 South. 
Rep. 486; Henderson-Waits Lumber Company, v. 
Croft, 89 Fla. 119, 103 South. Rep. 414; Montsdoca v. 
Highlands Bank & Trust Co., 85 Fla. 158, text 162, 95 
South. Rep. 666. 

The demurrer to the alternative writ is sustained 
and the writ will be dismissed. 

TERRELL, C.J., and ELLIS, STRUM, BROWN 
and BUFORD, JJ., concur. 

Opinion filed June 25, 1929. 

A case of original jurisdiction-mandamus. 

Thos. B. Adams and Martin H. Long, for Relator; 

James Royall and W. J. Findley, for Respondents. 


R. L. GAILEY, 
Appellant, 
v. POLK COUNTY. 

A. L. ROBERTSON, MATTIE S. 
ROBERTSON, his wife, HOME 
PARK DEVELOPMENT COMPANY, 
a corporation, J. A. WEST. 
J. G. LANE, and THE CITY OF 
WINTER HAVEN, a municipal 
Corporation, 

Appellees. 
BUFORD, J. 

In this case the Appellant holds a mortgage which 
he claims to be prior in dignity to the lien claimed by 
the City of Winter Haven, which lien was the result 
of a special assessment of the City against the proper- 
ty for a local improvement; to-wit: paving of certain 
streets abutting the property. The mortgage was 
dated May 7, 1925. The property involved was in- 
cluded in the City of Winter Haven by the Act of the 
Legislature Chapter 11301 approved June 2, 1925. 
The taxes by the City for the special improvement 
here involved were levied by authority of Section 9, 
Chapter 11300 Laws of 1925, which provided amongst 
other things the following: 

e “ * * * * and said special assessment shall be 
and remain liens superior in dignity to all other 
liens except liens for taxes, until paid, from the 
date of the assessment upon the respective lots 
and parcels of land assessed, and shall bear in- 
terest at the rate of eight per cent per annum 
and may be, by the resolution aforesaid, made 
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payable in ten equal yearly installments, with ac- 
crued interest on all deferred payments, unless 
paid within thirty days after such assessment 
shall stand approved and confirmed, as provided 
in the preceding section.’ ” 

The Chancellor held against the Appellant on de- 
murrer interposed by the City of Winter Haven, from 
which holding and order appeal was taken. 

The law applicable to this case was settled in this 
State in the case of Lybass v. Town of Fort Myers, 56 
Fla. 817, 47 So. 346, in which the Court say: 

“All private rights and interests in real 
property in a municipality are subject to the 
statutory powers of the municipality to levy as- 
sessments for local improvements pursuant to its 
governmental functions; and the legislature may 
by statute create liens upon private property in 
favor of a municipality for local improvements, 
and make such liens superior to other liens ac- 
quired subsequent to the enactment of the statute. 

The intention of the law making power to give 
priority to a municipal lien for local improve- 
ments over contract liens of individuals may be 
implied from the language of the law creating 
the lien and from the nature and purpose of the 
lien. 

A statutory municipal lien upon abutting lots 
for sidewalk improvements being in the nature of 
a governmental tax has relation to the statute, 
and such a lien may be superior to a mortgage 
lien upon the lots given after the enactment of 
the law creating the lien but before the improve- 
ments upon the sidewalks were made. 

Where a municipality has a statutory right to 
a lien upon abutting lots for sidewalk improve- 
ments, any mortgage lien taken subsequent to the 
statute is subject thereto, and where the improve- 
ments are made the lien of the city under the 
statute is superior to the mortgage lien.” 

The only difference between the Fort Myers case 
and the case at bar is that in the Fort Myers case the 
statute authorizing the City to levy the special assess- 
ment existed at and prior to the date of the mortgage, 

_while, in the instant case, the statute was enacted sub- 
sequent to the date of the mortgage. 

The difference, however, is immaterial. 

The Constitution of the State of Florida authorizes 
the Legislature to enlarge, contract, create and abolish 
municipalities and vests in such municipalities the 
sovereign power to assess and collect taxes far the 
maintenance of the municipality and for local im- 
provements constituting municipal purposes. 

When the Legislature of the State of Florida by 
Chapter 11300 extended the corporate limits of the 
City of Winter Haven and thereby authorized the 
municipal taxes against the property so included 


within the municipality, it created such levies and as- 
sessments of taxes a lien prior in dignity to all others 
except other tax levies. 

It has been contended that this result would un- 
lawfully impair the mortgage and thereby become an 
impairment of the vested right of the mortgagee. 
This contention is untenable. The mortgagee has no 
greater vested right in this regard than the fee sim- 
ple owner and the rights of both must yield alike to 
the sovereign power when exercised to impose proper 
and lawful taxes. In the case of Wabash Eastern 
Railway Co. vs. East Lake Fork Special Drainage 
District, 134 Ill. 384, 10 L. R. A. 285, the Illinois Court 
dealing with the question here involved quoted with 
approval from the opinion in Osterberg v. Union 
Trust Co., 93 U. S. 424, 23 L. ed. 964, as follows: 

“It is true that the title of a purchaser at a 
judicial sale, under a decree of foreclosure, takes 
effect by relation to the date of the mortgage, and 
defeats any subsequent lien or incumbrance. A 
lien for taxes does not, however, stand upon the 
footing of an ordinary incumbrance, and is not 
displaced by a sale under a pre-existing judgment 
or decree, unless otherwise directed by statute. 
It attaches to the res without regard to individ- 
ual ownership, and when it is enforced by sale, 
pursuant to the Statute prescribing the mode of 
assessing and collecting the same, the purchaser 
takes a valid and unimpeachable title.” 

and continuing that Court further quotes with ap- 
proval from the case of Cooper v. Corbin, 105 Ill. 224, 
the following language: 

“Taxes levied upon real estate become a 
charge upon the land itself, and, if they are not 
paid, the land may be sold for the taxes due 
thereon, and the title will pass, regardless of any 
incumbrance resting on the land.” 

and then the Court further say: 

“It is urged that the Drainage Law, so far as 
it attempts to give a lien for assessments superior 
to the liens of existing incumbrances, is unconsti- 
tutional, because it violates the obligation of con- 
tracts, or devests vested rights. This clearly can- 
not be so. Every property owner holds his 
property subject to the exercise of taxing power, 
and it is immaterial, so far as this question is 
concerned, what may be the nature of his inter- 
est, whether the fee, an estate in expectancy, an 
estate for years or a mere lien. This is true, as 
everyone must admit, in relation to general taxes, 
where the only return to the taxpayer is the pro- 
tection and security which the government gives 
him, and a fortiori should it be true in case of 
special assessments where, in theory at least, he 
receives an adequate and complete return for the 
money assessed in the enhanced value of the es- 


{ 
bey 
: 
AE 
, 
on 
> 
q 
. 
A 
: 
we 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 25 


tate or property which he owns, or to which his 
lien attaches.” 

See also Preston v. Anderson County Levee Dist. 
261 S. W. Rep. 1071. 

We, therefore, find no error in the order of the 
Chancellor and the same should be affirmed and it is 
so ordered. 

Affirmed. 

WHITFIELD, PJ., and STRUM, J., concur. 

TERRELL, CJ., and ELLIS and BROWN, JJ., 
concur in the opinion and judgment. 

Opinion filed July 18, 1929. 

An appeal from the Circuit Court for Polk County, 
Harry G. Taylor, Judge. 

Wilson & Boswell, for Appellant; 

Henry L, Jolley, for Appellees. 


STATE OF FLORIDA, ex rel, 
W. A. CROMWELL, 
Plaintiff in Error, 
v. ST. LUCIE COUNTY. 
B. A. BROWN, as Sheriff of St. 
Lucie County, Florida, 
Defendant in Error. 
TERRELL, C. J. 

In this case writ of error was taken to a final 
judgment of the Circuit Court in habeas corpus pro- 
ceedings remanding the petitioner “for proper judg- 
ment and sentence of the County Court of St. Lucie 
County, Florida.” 

It is not contended by petitioner that the act under 
which he was convicted is invalid, that that trial court 
was without jurisdiction of the person or subject 
matter, or that the proceedings in the County Court 
of St. Lucie County prior to the judgment and sen- 
tence were illegal. It is merely contended in the main 
brief that the commitment was bad because predicat- 
ed on an imperfect judgment. In his reply brief pe- 
titioner in addition charges that the information does 
not charge an offense against the laws of the state. 

As to the sufficiency of the information in so far 
as the objection here made are concerned it is enough 
to say that such objection comes too late after a plea 
of guilty has been entered and the petitioner has sub- 
jected himself to the jurisdiction of the court. The 
legality of the commitment may be tested by habeas 
corpus but if found to be illegal because of a bad 
judgment it is proper practice to remand the peti- 
tioner for correction of the judgment. Porter v. 
State, 62 Fla. 79, 56 So. Rep. 406; McDonald v. Smith, 
68 Fla. 77, 66 So. Rep. 430; Faison v. Vestal, 71 Fla. 
562, 71 So. Rep. 759; Simmons ex parte 73 Fla. 998, 
75 So. Rep. 542; Douglas v. Shackelford, 73 Fla. 889, 
75 So. Rep. 203; Johnston v. State, 81 Fla. 783, 89 
So. Rep. 114; State ex rel Johnson v. Quigg, 83 Fla. 
1, 90 So. Rep. 695; Blackwelder v. Morris, 89 Fla. 87, 


103 So. Rep. 124; Ex Parte Browne, 93 Fla. 332, 111 
So. 518. 

The judgment below is therefore affirmed. 

ELLIS and BROWN, JJ., concur. 

WHITFIELD, P.J., and STRUM and BUFORD, 
JJ., concur in the opinion and judgment . 

Opinion filed July 18, 1929. 

A writ of error to the Circuit Court for St. Lucie 
County, Elwyn Thomas, Judge. 

G. C. Durrance, for Plaintiff in Error; 

Fred H. Davis, Attorney General, and Roy Camp- 
bell, Assistant for Defendant in Error. 


CITIZENS BANK & TRUST 
COMPANY, a corporation, 
Appellant, 

Vv. ON PETITION 
ELLA B. SMITH, and her FOR REHEARING. 
husband, FRED L. SMITH, and 
AMERICAN BANK AND TRUST 
COMPANY, 

Appellees. 

Opinion filed July 18, 1929. 

WHITFIELD, PJ. 

In the State of Florida a married woman (not a 
free dealer under the statute, Section 5024 et seq. 
Compiled General Laws, 1927) cannot make contracts 
with reference to her separate property or otherwise 
that can be enforced by personal judgments or de- 
crees against her; but under the constitution and the 
statutes, a married woman may own and acquire 
separate property, and by statute she may sell, convey 
or mortgage her separate real property if her hus- 
band joins therein, (Sections 5674, 5676, 5866, 5872, 
Compiled General Laws, 1927); and mortgage liens 
may be enforced in equity. These provisions of law 
were in force when the constitution of 1885 was 
adopted, and being “‘not inconsistent with this consti- 
tution shall continue in force” until repealed. Sec- 
tion 2, Article XVIII, constitution. 

Section 2, Article XI, constitution, does not confer 
upon married women a general right to contract and 
does not authorize personal judgment or decrees 
against married women on their contracts or obliga- 
tions; but the section provides that a married wom- 
an’s separate real and personal property may be 
charged in equity for that which is due by her in 
stated clauses of cases having relation to her separate 
property. 

The language and purpose of the organic provision 
indicate that the section was not: intended to apply 
where a married woman’s property may be otherwise 
subjected for her debts, as where under the statute 
then in force she and her husband join in a mortgage 


upon her separate real property to secure such debts. 
Where a married woman’s debt is secured by a duly 
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executed mortgage upon her separate real property, 
the mortgage lien may be enforced without charging 
the property in equity under the organic section; and 
the latter remedy was not intended to take away a 
married woman’s statutory right to mortgage her 
separate property or to supersede or to displace the 
remedy by foreclosure of mortgages. The organic 
right to charge in equity a married woman’s separate 
property does not add to a mortgage right in such 
property but affords a different remedy in stated 
classes of cases in which the debt is not secured by 
mortgage, as was then expressly authorized by the 
statute of 1835. 

The statutes authorizing married women to mort- 
gage their separate real property and providing that 
mortgages may be enforced in equity, are not incon- 
sistent with the provisions of the constitution that a 
married woman’s separate property may be charged 
in equity for stated obligations of hers. The organic 
remedy and the statutory remedy may each operate in 
its appropriate sphere. The purpose of the organic 
provision is to provide a remedy to charge the separate 
property of a married woman in defined classes of 
cases in which she has not exercised her statutory 
authority to mortgage her separate property. Con- 
trary holdings under other and different laws or un- 
der equity rules, do not control in applying the pres- 
ent organic section. 

Prior to the constitution of 1885, the courts of 
equity in this State had subjected the separate proper- 
ty of married women for the price of property pur- 
chased by them for the benefit of their separate 
property, but the rules for doing so had not then been 
made a part of the organic or statute law of the 
State, each case being decided upon its own equities. 
The constitution of 1885, Section 2, Article XI, ex- 
pressly defined the several classes of cases in which 
the separate property of married women may be 
charged in equity, and such organic classification, be- 
ing the controlling law on the subject, must be ob- 
served even though it may not be in accord with the 
practice and decisions in equity prior to the constitu- 
tion of 1885. But no substantial difference now ap- 
pears between the rules for subjecting the separate 
property of married women theretofore observed by 
courts of equity in decided cases and those contained 
in the present organic section, unless it be that the 
constitution makes classifications additional to those 
theretofore formulated by the equity courts. If 
formerly the separate property of a married woman 
was subjected in equity for property purchased or 
debts incurred for the benefit of her separate proper- 
ty, that is not expressly made an essential element 
except in one of the classes stated in the constitution. 

The constitution divides into distinct classes the 
cases in which a married woman’s separate property 


may be charged in equity, and such classifications 
should be observed in suits to charge such separate 
property, with the consequences that attend the classi- 
fications. 

It seems clear that the authority to charge a mar- 
ried woman’s separate property in the classes desig- 
nated “for the purchase money thereof,’ means that 
the property purchased must be charged; while the 
authority to charge the separate property in the 
classes designated ‘‘for the price of any property pur- 
chased by her,” extends to any of the married woman’s 
separate property; but this latter authority is not 
available where the property purchased can be charg- 
ed “for the purchase money thereof.” If the property 
purchased has been consumed or lost or disposed of or 
is so commingled with other property that it is imprac- 
ticable to charge it separately, or perhaps in other 
cases involving special features, the authority to 
charge a married woman’s separate property “for the 
price of any property purchased by her,” may be ap- 
plicable, and then any of the separate property of the 
married woman may be charged in equity for the 
price of the property purchased by her, subject per- 
haps to prior rights, if any, in the property sought to 
be charged under the constitution. 

In authorizing a married woman’s separate proper- 
ty to be charged in equity for the purchase of proper- 
ty by her in two distinct classes of cases, viz: “for 
the purchase money thereof” and “for the price of 
any property purchased by her,” the constitution ob- 
viously intends each to have a proper but different 
field of operation. The authority to charge separate 
property “for the purchase money thereof,’ must be 
limited to the property purchased where it is avail- 
able or there would be no need for the other distinct 
authority to charge the separate property “for the 
price of any property purchased.” 

It cannot be justly said that the first clause, viz: 
“for the purchase money thereof,” has reference to 
property purchased that became a part of the separate 
property of the married woman, while the other 
clause, viz: ‘for the price of any property purchased 
by her,” is applicable when the property purchased did 
not go into or become a part of her separate property, 
for such an intent is not included in or implied by the 
language of the organic section. If such a distinction 
was observed in equity before the constitution of 
1885, the constitution makes no such distinction. It is 
logical and accords with the words of the constitu- 
tion, to hold that the first clause confines the remedy 
to the property purchased if it is available; and if the 
property purchased is not available, the authority of 
the other clause, if applicable, may be invoked. The 
organic classification should be observed when the 
remedy provided therein is utilized. 

The Act of 1835, section 5674 Compiled General 
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Laws, 1927, provides that ‘any married woman own- 
ing real property may sell, convey or mortgage it as 
she might do if she were not married, provided her 
husband join in such sale, conveyance or mortgage.” 
Section 5674, et seq., Compiled General Laws, 1927. 
The constitution does not regulate the rights of mar- 
ried women to sell, convey or mortgage their separate 
real property. 

Section 2, Article XI, constitution of 1885, does 
not authorize a married woman to charge her “sepa- 
rate real or personal property” ‘as she might do if 
she were not married.” The organic section merely 
provides that “a married woman’s separate real or 
personal property may be charged in equity” for that 
which is due by her in designated classes of transac- 
tions by her in relation to her separate property. 

The statute above quoted authorizes a married 
woman to contract in selling, conveying or mortgag- 
ing her real property as if she were not married pro- 
vided her husband joins therein. The quoted pro- 
vision of the constitution is not designed to authorize 
a married woman to contract, but to specifically define 
the classes of cases in which her separate property 
may be charged in equity for that which is due by her 
in the classes of cases as specifically defined. 

In Minnie Halle et al, v. Jacob R. Eintein, 34 Fla. 
589, 16 So. 554, the real property of a married woman 
was subjected for the payment of an open account for 
goods and merchandise used in the business of buy- 
ing and selling goods. This case is cited in the main 
opinion herein as being consistent with the principles 
announced therein. See also First National Bank v. 
Herschkowitz, 46 Fla. 588, 35 So. 22; Blood v. Hunt, 

Fla. , 121 So. 886; Blood v. Huey, Fla. P 
121 So. 896; Nadel et al v. Weber Bros. Shoe Co., 70 
Fla. 219, 70 So. 20. 

In Harwood et ux v. Root et ux., 20 Fla. 940, de- 
cided in 1884, the rents and profits of a married 
woman’s separate property were sequestered in equity 
for the price of household furniture sold to her. If 
that decision may be considered to be _ inconsistent 
with the provisions of Section 2, Article XI of the 
constitution of 1885 as here interpreted the latter 
will prevail. 

The purchase price of property sold to a married 
woman may be secured by mortgage as authorized by 
statute. Those who deal with married women do so 
subject to controlling laws. 

Rehearing denied. 

STRUM and BUFORD, JJ., concur. 

TERRELL, CJ., and ELLIS and BROWN, JJ., 
concur in the opinion and judgment. 


LEROY CRAWFORD, 
Plainiff in Error, 


Vv. VOLUSIA COUNTY. 
STATE OF FLORIDA, 
Defendant in Error. 
BUFORD, J. 

In this case LeRoy Crawford was indicted charged 
with murder in the first degree. He plead not guilty, 
was convicted of murder in the second degree and 
sued out writ of error. There are noted eleven as- 
signments of error. 

The first assignment of error is “The court erred 
in denying the defendant’s motion for a continuance.” 

A good part of the Brief of Complainant in error 
is devoted to this assignment. 

The motion and proof submitted in support there- 
of fell far short of meeting the requirements of such 
a motion, and therefore, in justice to the learned trial 
Judge we will say that there was no error in denying 
the motion even had not subsequent events transpired 
as they did. 

The motion for a continuance was based on the 
alleged absence of, and the inability to procure, four 
witnesses, to-wit: W. R. Bennett, Mrs. W. R. Bennett, 
Frank Crosian and E. W. Johnson. It was alleged 
that such witnesses, if present would in effect depose 
and testify that the defendant was not present at the 
time and place where the homicide was committed. 

It is rather surprising to find that although the 
denial of this motion for a continuance is insisted 
upon by counsel as a ground for reversal, that all four 
of these witnesses were present at the trial and testi- 
fied in behalf of the defendant and not one of them 
gave any testimony with reference to the whereabouts 
of the defendant at the time the crime was alleged to 
have been committed. This assignment is not only 
without merit but its inclusion in the record was en- 
tirely improper. 

The second assignment of error is based on the 
order of Court denying the motion to quash the in- 
dictment. 

The indictment in this case was substantially in 
the form of the indictment, the sufficiency of which 
was sustained by this Court in the case of Pell vs. The 
State, opinion filed April 30, 1929, and therefore, the 
indictment in this case must be held to be sufficient. 

The third assignment of error was abandoned. 

The fourth assignment of error was based on the 
action of the court in denying defendant’s motion for 
a Bill of Particulars. 

It is well settled in this jurisdiction that ‘The 
granting of an application for a bill of particulars in 
a criminal case rests in the sound discretion of the 
court. A motion for such a bill should be supported by 
affidavit.” Matthis v. State 45 Fla. 46, 34 So. 387; 
Brass v. State 45 Fla. 1, 34 So. 307; Branch v. State, 


76 Fla. 358, 80 So. 482; Brown v. State 80 Fla. 741, - 


86 So. 574. 
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There was no abuse of discretion in denying the 
motion for Bill of Particulars. 

The fifth and sixth assignments of error are 
abandoned. 

The seventh assignment of error is based upon 
the refusal of the court to strike testimony of a phy- 
sician in regard to the examination of the body of the 
deceased and his findings and conclusions. We find 
that under the rule as stated in Kersey v. State 73 
Fla. 832, 74 So. 983, there was no reversible error in 
the ruling of the court in this record. 

The other assignments of error appear to be of no 
importance. 

The evidence as disclosed by the record was amply 
sufficient to sustain a verdict of murder in the first 
degree without recommendation to mercy and it is 
evident that the jury exercised great leniency in re- 
turning a verdict finding the defendant guilty of mur- 
der in the second degree, and of this the plaintiff in 
error certainly has no cause to complain. 

The judgment should be affirmed and it is so or- 
dered. 

Affirmed. 

WHITFIELD, PJ., and STRUM, J., concur. 

ELLIS, J., concurs in the opinion and judgment. 

TERRELL, CJ., and BROWN, J., concur in the 
conclusion. 

Opinion filed July 15, 1929. 

A writ of error to the Circuit Court for Volusia 
County, M. G. Rowe, Judge. 

M. S. McGregor, for Plaintiff in Error; 

Fred H. Davis, Attorney General, and Roy Camp- 
bell, Assistant, for the State. 


HARRY F. FROMME & COMPANY, 
a corporation, 
Plaintiff in Error, 
v. DUVAL COUNTY. 
BOARDMAN-FRAZEE REALTY 
COMPANY, Incorporated, 
Defendant in Error. 
PER CURIAM. 

This cause involving the recovery of commissions 
on insurance policies, having heretofore been sub- 
mitted to the court upon the transcript of the record 
of the judgment herein and briefs and argument of 
counsel for the respective parties, and the record hav- 
ing been seen and inspected and the court being now 
advised of its judgment to be given in the premises, 
it seems to the Court that in view of the provisions 
of Chapter 10153 Acts 1925, Sections 6208-12 Com- 
piled General Laws 1927, relating to qualification and 
licensing of insurance agents, there is error in the 
judgment in that three items of commissions allowed 
are for policies issued after October 1, 1925, the ef- 
fective date of Chapter 10153, and a plea that the 


statute had not been complied with in procuring a jj. 
cense was excluded on demurrer; therefore the judg. 
ment is reversed and the cause is remanded for ap. 
propriate proceedings. See Section 4640 Comp. Gen, 
Laws 1927. See also Garzo v. Brophy Cons. Co. 6¢ 
Fla. 607, 64 So. 234. 

Reversed. 

TERRELL, CJ., and WHITFIELD, ELLIS, 
STRUM, BROWN and BUFORD, JJ., concur. 

Opinion filed July 15, 1929. 

A writ of error to the Circuit Court for Duva) 
County, Daniel A. Simmons, Judge. 

Giles J. Patterson and Cooper, Knight, Adair, 
Cooper & Osborne, for Plaintiff in Error; 

Kay, Adams, Ragland & Kurz, for Defendant in 
Error. 


HARMAN & HULSEY, INCORPORATED, 
a corporation, 
Petitioner, 
V. Certiorari to the Circuit 
J. M. RAMSEY, Court for Hillsborough County. 
Respondent. L. L. Parks, Judge. 
PER CURIAM. 

This cause coming on to be heard upon motion of 
counsel for Respondent to quash the writ of certiorari 
heretofore issued in the cause, and the motion having 
been duly considered upon briefs and argument of 
counsel for the respective parties, it is thereupon or- 
dered and adjudged by the Court that the said motion 
be granted and that the writ of certiorari issued in 
this cause be and the same is hereby quashed. 

TERRELL, CJ., and WHITFIELD, 
STRUM, BROWN and BUFORD, JJ., concur. 

Opinion filed July 15, 1929. 

Watson & Saussy, for Petitioner: 

S. S. Sandford, for Respondent. 


ELLIS, 


WOODS-HOSKINS-YOUNG COMPANY, 
a Corporation, 
Appellant, 
BROWARD COUNTY. 
TAYLOR DEVELOPMENT COMPANY, 
a corporation, EMMA FISTER, 
KENNETH G. TURNBULL and MARIE 
LOUISE TURNBULL, his wife, 
BART N. PEAK and LAVINIA McDANIELL 
PEAK, his wife, LEWIE N. CONE 
and J. W. CONE, her husband, 
JAMES A. P. HENDERSON and MILDRED 
C. HENDERSON, his wife, CHARLES 
BERGER, a bachelor, J. T. MORGAN 
and SAMMIE MORGAN, his wife, 
Appellees. 
ELLIS, J. 
This is an appeal from two orders sustaining 0- 
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jections to constructive service by publication upon 
certain defendants in a suit supposedly begun in the 
Circuit Court for Broward County. 

The first order of publication was made by the 
Clerk on March 5, 1927, and recited that the purpose 
of the suit was the foreclosure of a mortgage on cer- 
tain lands described in Broward County in which 
Woods-Hoskins-Young Company, a corporation, was 
complainant and the Taylor Development Company, 
a Corporation, with others named were defendants. 
The order of publication was directed against the 
natural persons named as defendants, one of whom 
was said to reside in the State of Ohio and the others 
to be non-residents of this State but their residence 
was unknown to affiant. 

The affidavit of publication showed five publica- 
tions of the order each on Sunday. The motion to 
quash was made on that ground and sustained. On 
the date the order was made the complainant filed an 
affidavit of the advertising manager of the paper, 
that upon each of the dates named upon which the 
order appeared in the newspaper that the newspaper 
was completely published, off the press, and ready 
for distribution before sunrise and before 6 A. M. 
Another order based on the same affidavit was pub- 
lished in four issues of the daily paper as follows: 
June 30, July 7, 14 and 21, 1927. 

A motion in behalf of six of the defendants to 
quash the service was granted. The appeal was from 
those two orders by the Woods-Hoskins-Young Com- 
pany describing itself as the complainant in the notice 
of appeal. 

The record does not disclose that any cause was 
pending in the court below except by merest infer- 


any cause of action by which this Court may deter- 
mine that an order of publication under the statute 
was allowable in the first place, Sec. 4895 Comp. Gen. 
Laws 1927. A transcript of the record of such cause 
should be furnished to the appellate court on the 
appeal. 

Stipulation between the parties for the elimination 
from the transcript of essential portions of the record 
necessary to show the existence of a cause pending 
cannot supply the lack of such material matters. All 
matters which are unessential to the elucidation of the 
point presented which might have transpired during 
the proceedings may be omitted and the transcript be 
stripped of every paper, word of testimony, orders and 
some pleadings which may have no relation to the 
point, but in a chancery cause the bill as filed is an 
essential part of the record, the answer or demurrer: 
or plea, if any, the testimony and decress, should be 
exhibited by the transcript or so much thereof as ap- 
pear of record and have a bearing upon the point pre- 
sented. In this case the parties stipulated to omit 
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ence. It contains no bill duly filed, no statement of - 
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from the transcript the necessary part of the record 
which shows the existence of a cause pending. 

While it has been held that an order setting aside 
an order of publication and service upon a nonresident 
defendant is such an interlocutory decree as will sup- 
port an appeal under our statute. See State ex rel. 
Burbridge v. Call, 41 Fla. 450, 26 South. Rep. 1016, it 
is nevertheless essential that the appellate court should 
be advised by the record whether the defendants at- 
tempted to be impleaded as nonresidents are sought to 
be held to personal liability only, whether the allega- 
tions of the bill showed them to be either necessary or 
proper parties or whether any bill had been filed at 
all. If the parties in whose behalf the motion to 
quash were in fact neither necessary or proper parties 
obviously the question sought to be presented is purely 
moot or merely academic. 

The statute requires the filing of a transcript of 
the record and proceedings thereon containing a true 
copy of all proceedings in such cause in the court be- 
low, see Sec. 4625 Comp. Genl. Laws 1927 (Sec. 2915 
Rev. Gen. Stats. 1920) but whether the statute re- 


quires it or not the powers of an appellate court can- 


not be exercised unless a sufficient part of the record 
is presented to it showing the existence of a cause 
pending in which the orders were alleged to have 
been made. It is the duty of an appellant or plaintiff 
in error to make the error complained of to appear. 

The appellate court is necessarily confined to a 
review of the proceedings of the trial court. The 
record of the trial court is the only legal evidence of 
such proceedings. In the view of the law the record 
itself is to be returned but in practice a transcript 
only is sent up of the successive steps taken in the 
progress of the cause, such as the bill, answer or 
replication, order to be reviewed, depositions in the 
cause and other papers filed as a part thereof. 2 
Ency. Pleading and Practice 258. 

The court in this proceeding, so far as the record 
discloses otherwise, is requested to give its opinion 
upon the abstract questions of whether an order of 
publication in a proper case may be published on Sun- 
day with legal efficacy, whether the mere printing of 
an order in a newspaper is a publication of the order 
without regard to the distribution of the newspaper, 
and whether an order for publication may be made a 
week, month or years after the affidavit is made 
which the statute requires and other related questions. 
If all of them are answered in the negative or in the 
affirmative the decision can be nothing but an ad- 
visory opinion and of no binding force because the 
record of the lower court in which the orders were 
made is not before us. 

If the transcript does not contain all that is es- 
sential to show error the appeal will not be presumed 
to exist and a radically imperfect transcript can not 
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show error. See Elliott’s Appellate Proc. Sects. 
186-196. 
In this view of the case we must dismiss the appeal. 
Dismissed. 


TERRELL, C.J. and BROWN, J., concur. 

WHITFIELD, P.J., and STRUM and BUFORD, 
JJ., concur in the opinion and judgment. 

Opinion filed July 16, 1929. 

An appeal from the Circuit Court for Broward 
County, Wincent C. Giblin, Judge. 

McCune, Casey, Hiaasen & Fleming for Appellant: 

George W. Tedder, for Appellees. 


FERRIS-LEE LUMBER COMPANY. 
a Corporation. 
Appellant, 
V. ESCAMBIA COUNTY. 
B. E. FULGHUM and K. L. 
FULGHUM, co-partners doing 
business as Fulghum 
Construction Company, and 
J. T. WRIGHT and LILLIE G. 
WRIGHT, his wife, 
Appellees. 
ELLIS, J. 

J. T. Wright and Lilly Wright, his wife, were the 
owners by entirety of a lot in Pensacola. B. E. and 
K. L. Fulghum were copartners doing business as 
Fulghum Construction Company. The Wrights em- 
ployed the Fulghums to build a house on the lot owned 
by the former. The Ferris-Lee Lumber Company, a 
corporation, was a dealer in lumber and building ma- 
terials. 

On August 5, 1925, the Ferris-Lee Lumber Com- 
pany served upon J. T. Wright a cautionary notice in 
writing that it was furnishing and was about to fur- 
nish lumber and materials to the Fulghums to be used 
in the construction, repair and use of buildings, fences 
and structures on the lot, giving a description of it. 
The notice was in compliance with the terms of Sec- 
tion 3518 Rev. Gen. Stats. 1920, Sec. 5381 Comp. 
Gen. Laws 1927. See Mulliken v. Harrison, 53 Fla. 
255, 44 Souh. Rep. 426; Reed v. Southern Lumber and 
Supply Company, 73 Fla. 886, 75 South. Rep. 29. 

The Ferris-Lee Lumber Company, hereafter re- 
ferred to as complainant, furnished materials to the 
Fulghums in the construction of the house to the value 
of $2,586.66 of which $1,699.20 was paid, leaving a 
balance due of $889.46 the complainant having applied 
the payments upon the items first appearing in the 
account. Complainant brought its bill against the 
Wrights and the Fulghums to enforce the lien claimed 
against the property and to declare a personal liability 
for the amounts due against all the defendants. The 
bill alleged that the Wrights had become indebted to 
Fulghum Construction Company since the service of 


the cautionary notice in an amount sufficient to pay 
the complainant’s claim; that the complainant had 
furnished the materials set forth in the exhibit, which 
was made a part of the bill, and had also filed and 
caused to be recorded a lien upon the property. The 
bill required the Wrights to answer certain interro- 
gatories: first, what sum of money had become due 
to the Fulghums since August 5, 1926; second, what 
sums of money had been paid to them since that date 
and third what sums of money were due to the Ful- 
ghums. Subpoena was issued and service of it made 
upon the defendants and in February, 1927, ihe 
Wrights filed “exceptions for impertinence”’ to the bill 
of complaint. 

Exceptions to a bill for impertinence are io be 
taken in the same manner as exceptions to an answer 
for insufficiency and must be made before putting in 
an answer. Puterbaugh’s Chancery Pleading and 
Practice, (5 Ed.) 81. 

The first exception attacked the allegation as to 
the service by complainant upon the Wrights of the 
cautionary notice. All of paragraph three of the bill 
which alleged that since the delivery of the cautionary 
notice to the Wrights they had become indebted io 
the Fulghum Construction Company in a sum greatly 
in excess of the value of the lumber furnished by the 
complainant was attacked by the second exception. 
The third attacked that part of paragraph five of the 
bill which alleged that the complainant had _ placed 
the account in the hands of solicitors and was entitled 
to an allowance for solicitors’ fees and the fourth at- 
tacked the three interrogatories above mentioned. 

The chancellor sustained the exceptions and or- 
dered the objectionable matter stricken from the bill 
of complaint. Afterward the defendants Wright de- 
murred to the bill of complaint for want of equity, 
for lack of the existence of any material man’s lien 
upon the property and that no lien could be obtained 
in the manner alleged for materials furnished in the 
construction of a building upon land held by a hus- 
band and wife by entireties. The demurrer was sus- 
tained and the complainant appealed. 

The question presented is: whether a parcel of 
land held by the entireties may be subjected to a 
material man’s lien under the statutes of this state 
where the material man is not in privity with the 
owners but gives to them the cautionary notice under 


the statute heretofore mentioned before the owners 


have paid the contractor. 

Estates by entireties are recognized in this State 
as they existed at common law except as modified by 
statute or constitutional provisions. See English v. 
English, 66 Fla. 427, 63 South. Rep. 822. 

In the case of Ohio Butterine Company, et al V. 
Hargrave, 79 Fla. 458, 84 South. Rep. 376, the subject 
of estates by the entireties was clearly discussed by 
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the late Hon. James T. Wills, Judge of the Eighth 
Circuit, to whom the case was referred. In that case 
a judgment against Hargrave was sought to be en- 
forced to the extent of his interest in the property 
held by him and his wife by the entireties. The effect 
of the decision is that no lien existed, by reason of the 
judgment against Hargrave, upon the property held 
by him and his wife by the entireties. Such holding 
necessarily followed from the doctrine upon the sub- 
ject of estates by the entireties quoted from the 15 
Am. and Eng. Ency. of Law (2 Ed.) 847, and ap- 
proved. It is said that in such estates the husband 
and wife become seized of the estate granted “per 
tout, et non per my’, yet neither as joint tenants or 
tenants in common. While the estate is essentially 
a joint tenancy, yet it is such a tenancy as is modified 
by the common law doctrine of the theoretical unity 
of husband and wife. 


Upon the authority of the Hargrave case, supra, 
we hold that neither Mr. Wright nor his wife could, 
acting separately, create a lien upon the property and 
under authority of the case of Agin v. Gainesville 
Planing and Coffin Company, 80 Fla. 679, 87 South. 
Rep. 63. Mrs. Wright was in no sense bound either 
personally or through her interest in the lot by the 
cautionary notice because there was no privity of con- 
tract between her and the complainant. The “knowl- 
edge or assent” mentioned in the second section of 
Article XI of the Constitution providing that a married 
woman’s real property may be charged in equity for 
the price of labor and material used with her knowl- 
edge or assent in the construction of buildings upon 
her property may not be shown to exist under the 
circumstances set out in the bill in this case, but such 
conditions must exist as show an existing privity be- 
tween her and the persons furnishing the materials. 

In the case of McGill et al. v. Art Stone Construc- 
tion Co., 57 Fla. 498, 49 South. Rep. 539, McGill acted 
in the transaction as the agent for his wife and the 
court held that in such case equity would under the 
provisions of our constitution administer the relief 
therein secured to creditors of married women. The 
case of Smith v. Gauby, 43 Fla. 142, 30 South. Rep. 
683, was one also in which there was a privity of 
agreement between the married woman and the con- 
tractor. 

Assuming that a man and a woman, his wife, may 
by one and the same instrument in writing make a 
valid conveyance of an estate held by them by the en- 
tireties it does not follew that a lien may be created 
upon the property by uniting to the assumed lien 
against the property in the right of the husband’s in- 
terest the equitable remedy under the constitution 
against the wife’s interest. Considered separately 
neither one has an interest in the right of which a 


lien can attach, because they hold “per tout, et non 
per my” and there can be no lien which cannot be en- 
forced. 

The orders of the chancellor are affirmed. 

TERRELL, C.J., and BROWN, J., concur. 

WHITFIELD, P.J., and BUFORD, J., concur in 
the opinion and judgment. 

STRUM, J., concurs specially. 

STRUM, J. (concurring specially). I concur in 
the conclusion that whatever may have been the sit- 
uation prior to Chapter 9296, Laws of 1923, with 
reference to the acquisition of material men’s liens 
upon estates by the entireties, that statute provides 
the exclusive method by which such liens may now be 
acquired. Parker v. Gamble, 118 So. 21. The cir- 
cumstances relied upon by the complainant in this 
case to entitle it to such a lien do not accord with the 
requirements of the statute. Therefore no lien was 
acquired. See Ferdon v. Hendry, 120 So. 335. 

Opinion filed July 16, 1929. 


An appeal from the Circuit Court for Escambia 
County, Thomas F. West, Judge. 

Philip D. Beall and John M. Coe, for Appellant; 

L. L. Fabisinski and Forsyth Caro, for Appellees. 


J. C. BRINKLEY and his wife, 
SUDIE BRINKLEY, 
Appellants, 
V. HILLSBOROUGH COUNTY. 
J. D. ARNOLD, 
Appellee. 
ELLIS, J. 

J. D. Arnold sought by bill in equity the cancella- 
tion of a deed made and executed by him to J. C. 
Brinkley conveying about ten acres of land in Hills- 
borough County. The prayer also asks for damages 
in the sum of fifteen hundred dollars for rental of 
the premises and waste and for general relief. — 

The bill rests upon a state of facts alleged to be in 
substance as follows: Arnold owned the land in 
question and Brinkley negotiated with him for its pur- 
chase. Brinkley said he was the owner in fee simple 
of a tract of land in Arkansas containing about eighty 
acres, and would convey it to Arnold and pay to him 
a sum of money in addition thereto in exchange for 
the lot in question; that Brinkley’s representations 
concerning his ownership of the land in Arkansas 
were false, fraudulent and made with the intention of 
deceiving Arnold. The bill does not allege that he was 


deceived by such representations but it does allege 
that he had reason to believe in Brinkley’s honesty 
and did have confidence in his honesty and integrity 
and that acting upon the representations made by 
Brinkley as to his ownership of the Arkansas land 
made and executed to him a deed of conveyance to the 
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land described in the bill and at the same time Brink- 
ley executed and delivered to Arnold a deed of convey- 
ance to the Arkansas tract. This transaction oc- 
curred about August 27, 1924. 

The bill alleges that Arnold had no opportunity to 
inspect the Arkansas land or to “check the records for 
the title to same” but that Brinkley proposed that if 
Arnold was not satisfied with the land after inspec- 
tion of it “and that if the said lands were not satis- 
factory and were not as represented” to Arnold that 
Brinkley would “‘reconvey” Arnold’s land to the latter 
and Arnold “might reconvey the defendant’s lands in 
the State of Arkansas to the defendant’. 

The bill alleges no facts to show why the com- 
plainant considered that he was without opportunity 
to “inspect the land or to check the records for title 
to same’; nor is there any allegation that Brinkley 
represented to Arnold that the lands in Arkansas 
were of any particular kind or character or suitable 
for any particular purpose. The bill alleges that 
Brinkley ‘‘further represented unto your orator that 
after the conveyance was made your orator might go 
to the State of Arkansas and inspect said lands” 
which obviously could not have been one of the al- 
leged “false and fraudulent” representations, as Ar- 
nold did go to Arkansas about the 15th of October, 
1924, to inspect the lands for which he had traded. 
Why his visit was not made before he traded rather 
than afterward is not explained by any allegation in 
the bill further than by inference or insinuation. It is 
alleged that he had confidence in Brinkley, believed in 
his honesty and that he “pretended to be in a hurry 
to close said transaction” and urged Arnold to close 
upon Brinkley’s representations. 

There is not a single clearly stated allegation of a 
material fact in the bill as a basis for a rescission of 
the contract which according to the bill was fully ex- 
ecuted except the one which charged that the defend- 
ant Brinkley “was not the owner and never had been 
the owner of said eighty acres of land located in the 
State of Arkansas”; that the “defendant well knew 
he was not the owner of said eighty acres of land and 
that said defendant made said representations to your 
orator with the intention of defrauding your orator 
and for the purpose of inducing your orator to con- 
vey your orator’s land to him”. 

The relief sought rests upon this single allegation 
of fraud, which is unsupported by any evidence of the 
slightest probative force. 

It appears from the allegations of the bill that the 
land in Arkansas consisted of part only of the con- 
sideration for the deed sought to be cancelled. The 
complainant alleges that by reason of the failure of 
title in the defendant to the Arkansas land the con- 


sideration for complainant’s deed “has almost wholly 
failed”. 


Equity will not order the cancellation of a deed 
for land because of failure of consideration. See 
Marks v. Baker, 20 Fla. 920; Birnbaum v. Solomon, 
22 Fla. 610; Harkness v. Fraser, 12 Fla. 336; Harring- 
ton v. Rutherford, 38 Fla. 321, 21 South. Rep. 283. 

Nor will it cancel a deed because of a failure to 
perform a promise which formed part of the consid- 
eration for the deed. A promise to do something in 
the future though made by one party as a representa- 
tion to another to enter into a contract will not amount 
to a fraud in a legal sense. Harrington v. Ruther- 
ford, supra. 

Those allegations in the bill therefore relating to 
an alleged failure of consideration and the breach of 
the defendant’s promise to reconvey the land if the 
complainant should not be satisfied with the Arkansas 
land are of no value as a basis for the relief sought. 
If false representations as to the ownership of the 
Arkansas land by the defendant, made under such 
circumstances as to constitute fraud, are sufficient to 
sustain the bill notwithstanding that the land did not 
constitute the only consideration for the conveyance 
and the defendant is not alleged to be insolvent the 
bill may be considered as stating a case for relief but 
it rests solely upon the allegation of fraud. 


The evidence is not at all convincing that the al- 
legation was well founded. The complainant himself 
testified that the defendant told him that his interest 
in the Arkansas land was a three-fourths interest and 
that he proposed to give that interest, a Ford truck, 
mowing machine, fifty bushels of corn, fifty bales of 
hay and one thousand dollars for the complainant’s 
place and offered to pay half of complainant’s ex- 
penses to Arkansas if he would go and inspect the 
land. When the trade was completed the defendant 
assumed the obligation of paying a mortgage for 
three hundred dollars upon the complainant’s place. 
When the complainant went to Arkansas to inspect 
the land he seemed to have no difficulty in locating it, 
found defendant’s son in possession, who “had a crop 
on it’, and complainant could have gone into posses- 
sion if he had desired. The ground for his assertion 
that the defendant did not own it was that the public 
records did not reveal the fact so he was informed. 


We think that the evidence was insufficient to 
support the allegation of fraud without which there 
is no equity in the bill. 

The decree is reversed. 

TERRELL, C.J., and BROWN, J., concur. 

WHITFIELD, P.J., and STRUM and BUFORD, 
J., concur in the opinion and judgment. 

Opinion filed July 16, 1929. 

An appeal from the Circuit Court for Hillsborough 
County, F. M. Robles, Judge. 

Hampton, Bull & Pencke for Appellants; 
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James A. Henderson and E. P. Martin, for Appel- 
lee. 


LUCERENE PROPERTIES, INC., 
a corporation, 


Appellant, 
v. 
JOHN D. HOBBS and J. E. 
McCULLOUGH, 
Appellees. 
PER CURIAM. 


Upon an inspection and consideration of the record 
in this cause and the briefs of counsel therein filed and 
the Court being advised of its judgment in the prem- 
ises, and it appearing to the Court that the appeal, 
taken in this cause on the 23rd day of June, 1927. 
From the interlocutory order made on the 17th day of 
June, 1927, sustaining the motion of the complainant 
J. J. Vaill to strike parts of the answer of Lucerne 
Properties, Inc., to the complainants’ bill of complaint, 
operated as a supersedeas and stay of proceedings in 


sequently taken by the court up to and including the 
order appealed from in this case, which was made the 
6th day of October, 1927, were without authority of 
law and inoperative and void because of the former 
appeal which transferred jurisdiction of said cause 
to this Court and all proceedings therein were super- 
seded and stayed, therefore; 

It is considered and ordered that the decree and 
orders appealed from be reversed and the cause is 
remanded with directions to proceed therein anew 
from the order first appealed from made on the 17th 
day of June, 1927. 

Reversed. 

TERRELL, C.J., and ELLIS and BROWN, JJ., 
concur. 

WHITFIELD, P.J., and STRUM and BUFORD, 
JJ., concur in the opinion and judgment. 

Opinion filed July 16, 1929. 

An appeal from the Circuit Court for Hillsbor- 
ough County, L. L. Parks, Judge. 

Watson & Saussy, for Appellant; 

W. T. Martin for Appellees. 


D. I. AMES, and EMILY L. AMES, 
Appellants, 
BRADFORD COUNTY. 
ANTHONY KOVACEK, and 
BESSIE KOVACEK, 
Appellees. 
PER CURIAM. 
The appellees, complainants below, purchased of 
appellants, defendants below, a certain tract of land 
in Bradford County, Florida, said lands being pointed 
out by appellant, D. I. Ames, to appellee, Bessie Kova- 
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said cause and that all proceedings in said cause sub- . 
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cek, and represented as facing on the water and on a 
hard surfaced road. Some months after the deed was 
delivered to appellees and the consideration paid it 
developed that the lands described therein were not 
the lands pointed out by D. I. Ames to Bessie Kovacek, 
but were in fact different and much less valuable 
lands. The Kovaceks then brought their bill for re- 
scission and return of the consideration paid. On 
final hearing the chancellor entered his decree grant- 
ing the relief prayed for. Appeal is taken from that 
decree. 

We have examined the record and find that the 
questions raised in this case are analogous to those 
raised in Langley v. Irons Land & Development Co. 
94 Fla. 1010, 114 So. Rep. 769, so the decree of the 
chancellor is affirmed on authority of that case. See 
also Cosmopolitan Land Co. vs. Drane, 121 Sou. Rep. 
575. 

Affirmed. 

TERRELL, C.J., and ELLIS and BROWN, JJ., 
concur. 

WHITFIELD, P.J., and STRUM and BUFORD, 
JJ., concur in the opinion and judgment. 

Opinion filed July 16, 1929. 

An appeal from the Circuit Court for Bradford 
County, A. Z. Adkins, Judge. 

Knight & Knight for Appellants; 

J. L. Frazee and E. M. Johns for Appellees. 


OCEAN FRONTAGE COMPANY, a 
corporation, RUSS J. CHRISTY 
and AMELIA CHRISTY, his wife, 
HENRY C. CUTTING and THE 
ATLANTIC NATIONAL BANK 

OF JACKSONVILLE, 


Appellants, 
Vv. NASSAU COUNTY. 
H. W. McFADDEN, Case No. 1. 
Appellee. 


ELLIS, J. 

H. W. McFadden held a mortgage from Ocean 
Frontage Company, a Florida Corporation, to secure 
the payment of three promissory notes aggregating 
in amount $69,500. The notes were all dated Sep- 
tember 17, 1925, and were payable in one, two and 
three years respectively. 

The mortgage was upon lands lying in Nassau 
County which McFadden had sold to the corporation 
and the debt represented by the three notes was for 
the balance of the purchase price of the land. On the 
same day upon which the Ocean Frontage Company 
acquired the lands it sold to Russ J. Christy an un- 
divided half interest in them. In August, 1926, the 
Ocean Frontage Company mortgaged its undivided 
half interest to H. C. Cutting to secure a debt of $10,- 
500 and in October, 1925, McFadden being indebted 
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to the Atlantic National Bank transferred and as- 
signed to it the Ocean Frontage Company’s notes and 
mortgage as collateral security. 

When the first note of the Ocean Frontage Com- 
pany became due September 17, 1926, it defaulted 
both in the payment of principal and interest and 
under an accelerating clause in the mortgage Mc- 
Fadden declared the entire indebtedness to be due 
and on January 24, 1927, instituted a suit to fore- 
close the mortgage. 

He made the Ocean Frontage Company, Russ J. 
Christy and wife, Henry C. Cutting and the Atlantic 
National Bank parties defendant. Christy and wife 
and Cutting are non-res.dents. A subpoena was is- 
sued to Ocean Frontage Company and H. C. Cutting. 
It was served as to the Ocean Frontage Company on 
the 26th day of January, 1927, by delivering a copy 
to H. Clay Crawford, Jr., as Secretary of Corporation 
Service Company of Florida, which the return of the 
officer stated is the business agent of the Ocean Front- 
age Company. The subpoena was returnable to Feb- 
ruary rule day. Substituted service by publication 
was obtained upon Cutting who is a non-resident. He 
was required to appear March 7, 1927. A motion was 
made to quash the service as to the Ocean Frontage 
Company and the motion was denied, and a decree 
pro confesso against it was entered by the clerk. A 
pro confesso decree was also taken against Christy 
and wife and Cutting. The record disclosed no service 
of process upon the Christies. 

The Atlantic National Bank answered. Its answer 
was admitted by the complainant. The cause then pro- 
ceeded to final decree. There was a reference to a 
special master to take testimony. The order appoint- 
ing him recited that the defendants were duly served 
with process and that Christy and wife and the Ocean 
Frontage Company duly appeared to the bill of com- 
plaint but failed to plead, answer or demur, and that 
Cutting failed to appear and that decrees pro confesso 
were duly entered against all the defendants except 
the Atlantic National Bank. The decrees pro confesso 
were ratified and confirmed by the order and the 
cause referred to Hinton J. Baker as Special Master 
to take the testimony and report his findings of law 
and fact. 

A report of the Master was duly made on March 
29th and a final decree entered on the 31st of March, 
two days later. After due notice the sale was made 
and report of it filed on May 13th, 1927. The proper- 
ty sold for $24,000 cash. On that date the Ocean 
Frontage Company by its solicitors filed its objection 
to the confirmation of the sale upon the ground that 
the property was said to have been sold for a “sum 
considerably less than the fair market value’. A 
motion to vacate the appointment of the special mas- 
ter and objections to the confirmation and approval 
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of the sales were filed before the Judge on May 23, 
1927. On the same day the Judge entered an order 
confirming the report of the Special Master in 4q]j 
respects and confirming the sale of the property. No 
reference is made in the order to the motion to va- 
cate the appointment of the special master and the 
objections to the confirmation of the sale. 

The master then made his final report and showed 
the distribution of the proceeds of the sale. This re- 
port was confirmed June 29, 1927. 

An appeal was taken from all the orders made 
subsequently to the sale, as follows: order dated May 
23, confirming the report of the sale and refusing to 
grant the motion to vacate the order appointing the 
special master, and overruling the objections to the 
confirmation of the sale; also the order confirming 
the master’s report of the receipts and disbursements. 

The appeal was taken November 11, 1927, and 
made returnable February 7, 1928. 

The alleged erfors are said to rest upon two fund- 
amental propositions: First, that there was no sery- 
ice of process upon the Ocean Frontage Company, 
so the court was without jurisdiction of a necessary 
party; second, that Hinton J. Baker was so related 
to the complainant in the capacity of attorney and to 
complainant’s counsel as kinsmen as to disqualify him 
from acting as special master. Both of these ques- 
tions are precluded by the final decree from which no 
appeal was taken and the record of it discloses no 
jurisdictional error. See Gasque v. Ball, 71 Fla. 257, 
71 South. Rep. 329. 

A final decree having been rendered in the case 
and no appeal therefrom taken, an appeal from or- 
ders rendered subsequently to the final decree does 
not bring that decree before the court for review. See 
Judson Lumber Corp. v. Patterson, 68 Fla. 100, 66 
South. Rep. 727. 

There is nothing in the record to show that Baker, 
the special master, was an improper person to be ap- 
pointed to take testimony in the ex parte proceedings 
and make sale of the land and distribution of the 
proceeds further than the recitals in the motion which 
are not evidence on an appeal of the truth of such 
fact. See Livingston v. L’Engle, 22 Fla. 437; Stearns 
v. Jaudon, 27 Fla. 469, 8 South. Rep. 640; American 
Lead Pencil Co. v. Wolfe, 30 Fla. 360, 11 South. Rep. 
488; Thomas Bros. Co. v. Price & Watson, 56 Fla. 
694, 48 South. Rep. 17. 

As to the service of the process upon Corporation 
Service Company as the business agent of the Oceall 
Frontage Company, the record discloses that the latter 
company appeared specially in February, 1927, and 
moved to quash the service. The motion was denied 
and the order entered in the chancery order book on 
February 22, 1927. No appeal was taken from that 
order, nor was any effort made to vacate the decree 
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pro confesso which was entered in March following. 
Nor was an appeal taken from the final decree within 
six months. 

This court has no power to review a final decree 
from which no appeal is taken within the period pre- 
scribed by the statute for taking appeals. See Hodges 
y. Moore, 46 Fla. 598, 35 South. Rep. 13; Buck v. All 
Parties, 86 Fla. 86, 97 South. Rep. 313; Reed v. 
Cromer, 86 Fla. 575, 98 South. Rep. 605. 

The orders appealed from are affirmed. 

TERRELL, C. J. and BROWN, J., concur. 

WHITFIELD, PJ., and STRUM and BUFORD, 
JJ., concur in the opinion and judgment. 

Opinion filed July 19, 1929. 

An appeal from the Circuit Court for Nassau 
County, DeWitt T. Gray, Judge. 

John W. Dodge for Appellants; 

Baker, Baker & Rutherford, for Appellee. 


NEOMA CAUHN, alias JANE DOE, 
alias NAOMI KUHN, MADELINE 
NELSON and JOE DOE, alias 
BUDDY alias ARDEN KUHN, 
Plaintiffs in Error, 
Vv. HILLSBOROUGH COUNTY. 
THE STATE OF FLORIDA, 
Defendant in Error. 
BUFORD, J. 

In this case it becomes necessary for us to quash 
the writ of error and remand the cause because there 
appears in the record no judgment of conviction. 

The defendants were tried upon an information 
filed in the Criminal Court of Record in and for Hills- 
borough County. They were convicted by the jury 
and were sentenced to serve five years each in the 
state prison. The sentence was not upon a judgment 
of conviction pronounced by the court, without which 
the sentence is void. See Smith v. State 75 Fla. 478, 
78 So. 580; Johnson v. State 81 Fla. 783, 89 So. 114: 
Harris v. State 75 Fla. 527, 78 So. 526: Norwood v. 
State 80 Fla. 613, 86 So. 506; Timmons v. State de- 
cided January 1929 reported 119 S. 393. 

It is therefore the judgment of this Court that the 
writ of error be quashed and the cause remanded for 
further proceedings not inconsistent with this opinion. 

Quashed and remanded. 

WHITFIELD, P.J., and STRUM, J., concur. 

TERRELL, CJ., and ELLIS and BROWN, JJ., 
concur in the opinion and judgment. 

Opinion filed July 18, 1929. 

A writ of error to the Criminal Court of Record 
for Hillsborough County, W. Raleigh Petteway, Judge. 


Edwin R. Dickenson and Zewadski & Pierce, for 
Plaintiffs in Error; 


Fred H. Davis, Attorney General, and Roy Camp- 


bell, Assistant for the State. 
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MORAN-ALLEEN COMPANY, A. H. 
BROWN, and his wife, 
MABEL BROWN, 
Appellants, 
SUWANNEE COUNTY. 
C. H. BROWN, J. G. BLACK 
and G. L. DORMAN, 
Appellees. 
TERRELL, C.J. 


Appellants instituted this suit in the Circuit Court 
of Suwannee County to vacate and set aside a judicial 
sale of real estate on the ground of gross inadequacy 
of consideration, surprise and fraud imposed on com- 
piainants, irregularity in the conduct of the sale and 
the admission of irrelevant and incompetent testi- 
mony. The chancellor declined to set the sale aside 
and dismissed the bill. Appeal is taken from that 
order. 

As to the last named ground it is sufficient to say 
that the chancellor heard the testimony and his find- 
ing is amply supported by the competent testimony in 
the record. On the question of gross inadequacy of 
consideration, surprise, accident or mistake imposed 
on complainant and irregularity in the conduct of the 
sale this court is committed to the doctrine that a 
judicial sale, may on a proper showing made, be va- 
cated and set aside on any or all of these grounds. 
Marsh v. Marsh, 72 Fla. 142, 72 So. Rep. 638; Mac- 
farlane v. Macfarlane, 50 Fla. 570, 39 So. Rep. 995; 
Florida Fertilizer Mfg. Co. v. Hodge, 64 Fla. 275, 60 
So. Rep. 127. 


In the case at bar appellants have not brought 
themselves within any of these grounds. The record 
discloses that they (appellants) advised and consent- 
ed to the manner and conditions of the sale, were 
present at the sale with counsel, requested that the 
sale be confirmed, accepted the proceeds of the sale, 
repurchased the property so sold from the purchaser 
at the sale, executed their note with mortgage back 
to such purchaser, entered their appearance to a suit 
to foreclose the last mentioned mortgage, suffered a 
final decree to be entered in said last named fore- 
closure suit and after the expiration of a year or more 
from the time of the sale complained of, come into 
court and seek to set it aside. 

We think that under such showing appellants are 
by their own conduct estopped to assert any right or 
interest in the premises and that the decree below 
must be and is hereby affirmed. Camp v. Mosely, 2 
Fla. 171; Southern Life Ins. & T. Co. v. Lanier, 5 Fla. 
110; Hollingsworth v. Hancock, 7 Fla. 338; Corum v. 
Palmer, 63 Fla. 116, 58 So. Rep. 721; Blackiston v. 
Smith, 73 Fla. 25, 73 So. Rep. 839. 

Affirmed. 

ELLIS and BROWN, JJ., concur. 
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WHITFIELD, PJ., and STRUM and BUFORD, 
JJ., concur in the opinion and judgment. 

Opinion filed July 19, 1929. 

An appeal from the Circuit Court for Suwannee 
County, Hal W. Adams, Judge. 

J. L. Blackwell, for Appellants; 

I. J. McCall, for Appellees. 


WILDWOOD CRATE & ICE 
COMPANY, a corporation, 
Appellant, 
V. CITRUS COUNTY. 
THE CITIZENS BANK OF 
INVERNESS, a corporation, 
Appellee. 
STRUM, J. 

This is an appeal from a final decree in equity per- 
petually restraining the sale by the Sheriff of Citrus 
County, under executions, of certain personal prop- 
erty. 

The bill was brought by the appellee here, The 
Citizens Bank of Inverness, against Wildwood Crate 
& Ice Company, who is appellant here, and against 
B. D. Harris, and B. O. Bowden as Sheriff of Citrus 
County. 

The bill alleges in substance that the said Sheriff 
is about to sell a large quantity of personal property 
as the property of R. D. Waring & Company, a cor- 
poration, upon authority of two executions issued pur- 
suant to two judgments recovered against said R. D. 
Waring & Company, one by the defendant Wildwood 
Crate & Ice Company, the other by the defendant 
B. D. Harris. The bill further alleges that complain- 
ant is the holder of mortgage liens upon all of said 
personal property, given to secure the payment of the 
sum of approximatley $15,000, which mortgage liens 
the complainant claims are superior to the execution 
liens, not only because the mortgage liens are prior 
in time, but also because the judgment debtor is not 
the owner of a portion of the chattels upon which the 
Sheriff is about to levy said executions, the latter 
portion of the chattels being also subject to com- 
plainant’s mortgage lien. Complainant further al- 
leges that if the said execution sale is made, said 
personal property will be removed from Citrus Coun- 
ty and that complainant’s mortgage “lien will be de- 
stroyed’”. The bill does not allege whether the mort- 
gage indebtedness was due at the time the bill was 
filed. The bill prays that the execution sale be en- 
joined in order to protect complainant’s superior 
mortgage lien. Neither the alleged mortgagor, nor 
the alleged judgment debtor, are parties to the suit. 

A demurrer interposed by Wildwood Crate & Ice 
Company upon the ground, amongst others, that the 


bill is without equity, was overruled and a temporary ' 


injunction issued. Thereafter, a decree pro confesso 


was entered against all defendants, which injunction, 
upon final hearing was made perpetual. This appeal 
is from the final decree. 

There is a motion by appellee to dismiss this appeal 
for two principal reasons. First, because there was 
pending inthis Court a prior appeal when the present 
appeal was taken. This ground of the motion is not 
well taken. The former appeal referred to was from 
an interlocutory decree overruling the demurrer above 
mentioned. That appeal was dismissed by this Court 
because it was taken solely from an interlocutory de- 
cree after the final decree had been entered. Willey 
v. Hoggson, 89 Fla. 446, 105 South. Rep. 126. The 
present appeal, though taken one day prior to the dis- 
missal of the former appeal, is from the final decree, 
Although the present appeal from the final decree 
brings up for reivew all interlocutory orders, the pres- 
ent appeal is not a second or subsequent appeal by the 
same party from the same decree so as to render the 
present appeal irregular and subject to dismissal un- 
der the rule announced in Long v. Sphaler, 89 Fla. 
499, 105 South. Rep. 101; American Contract Co., v. 
Perrine, 40 Fla. 402, 24 South. Rep. 484, and DaCosta 
Vv. Dibble, et al, 45 Fla. 225, 33 South. Rep. 466. Sec- 
ond, because the notice of entry of the present appeal 
was not properly recorded in the Chancery Order 
Book of the Circuit Court to afford this Court juris- 
diction over the subject matter of the appeal and the 
person of the appellee. The final decree appealed 
from was signed by the chancellor on November 7, 
1927. It was filed with and recorded by the Clerk of 
the Circuit Court on November 26, 1927, the latter 
act being the “entry” contemplated by Sec. 4960, 
C. G. L. 1927, from which the time for taking an ap- 
peal begins to run. See Sec. 4948, C. G. L. 1927. The 
entry of a decree is completed when it is recorded in 
the minutes of the court. Gasque v. Ball, 71 Fla. 257, 
71 South. Rep. 329; Phillips v. Howell, 81 Fla. 380, 
88 South. Rep. 126; Wilmot v. Equitable B. & L. 
Ass’n, 44 Fla. 815, 33 South. Rep. 447. Notice of the 
entry of this appeal was filed with the Clerk of the 
Circuit Court on April 30, 1928, well within the six 
months period provided by law from the entry of the 
final decree appealed from. The notice of entry of 
this appeal, however, was not recorded in the Chan- 
cery Order Book until May 9, 1928, because as the 
Clerk of the Circuit Court has noted thereon, of ‘not 
having another instrument to match other side of 
sheet sooner,” which probably refers to the operation 
of some mechanical device employed by the Clerk in 
keeping the Chancery Order Book. The date upon 
which it was actually recorded, however, is stil! well 
within the period of six months from the date of en- 
try of the final decree appealed from, which was 


‘November 27, 1927. Moreover, this Court acquired 


jurisdiction of the subject matter of this appeal by 
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the filing of the notice of entry of appeal within the 
period allowed by law in the office of the Clerk of the 
Circuit Court, which occurred on April 30, 1928. A 
failure to properly record the same in the Chancery 
Order Book would affect only the jurisdiction of this 
Court over the person of the appellee. The motion to 
dismiss the present appeal not being confined strictly 
to jurisdictional grounds, but containing other 
grounds which recognize the jurisdiction of this Court 
over the person of appellee, such motion amounts to 
a general appearance of the appellee in this Court, 
which would perfect the jurisdiction of this Court 
over both subject matter and person of the appellee 
even if the notice of entry of appeal had not been 
recorded at all. Gaskins v. Mack, 107 South. Rep. 
918. The motion to dismiss is therefore overruled. 

The sole question presented upon the merits of this 
appeal is whether or not complainant, as the holder of 
a superior mortgage lien, is entitled to equitable re- 
lief by injunction restraining the sale under execution 
of the mortgaged personal property under the cir- 
cumstances alleged in the bill and hereinabove set 
forth. Although a decree pro confesso was entered 
below against the appellant, this appeal from the final 
decree nevertheless brings here for review the cor- 
rectness of the chancellor’s order overruling appel- 
lant’s demurrer to the bill on the ground that it was 
without equity. 

The general rule is that an independent bill in 
equity will not ordinarily lie to prevent a sale of chat- 
tels under execution, which ordinarily would amount 
to a mere trespass, unless by reason of some extraor- 
dinary quality or intrinsic value of the chattel to the 
owner the relief which might ordinarily be obtained 
at law in damages for an unlawful or wrongful sale 
thereof would be inadequate or incomplete. The rule 
rests upon the principle that equity will not act when 
there is a full, adequate and complete remedy at law. 
Baldwin v. Tucker, 16 Fla. 258; Garcia v. Pardo, 63 
Fla. 429, 57 South. Rep. 974; McCall v. Matheson, 66 
Fla. 157, 63 South. Rep. 701. See also Odlin v. Wood- 
ruff, 31 Fla. 160, 12 South. Rep. 227; 22 L. R. A. 
699; Metcalf v. Martin, 54 Fla. 531, 45 South. Rep. 
463; 23 C. J. 553; 10 R. C. L. 1255; 32 C. J. 152. 

With respect to the mortgagee of chattels, the 
general rule also is that an independent bill in equity 
Will not lie for the sole purpose of restraining the 
sale of the mortgaged chattels under execution, un- 
less such relief be necessary to prevent the conversion 
or destruction of the property, or the impairment of 
the mortgagee’s security, or unless equity is the only 
forum with power to determine the mortgagee’s rights 
and afford him full, adequate and complete relief un- 
der the cireumstances involved. Guerra v. Nistal, 66 
Pla. 579, 64 South. Rep. 236; Stillwell, Sheriff v. 
Oliver, 35 Ark. 184; Bowyer v. Creigh, 3 Rand. (Va.) 
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25; Williams v. Farmers Bank, 56 S. W. Rep. 261; 
Beysiegel v. Rome, Etc. Ass’n, 39 S. E. Rep. 405; Ar- 
mour v. Lovell, 44 8. E. Rep. 990; 23 C. J. 562. See 
also the note to Persons v. Hartman, 30 L. R. A. 98, 
125. 

Complainant virtually concedes the foregoing gen- 
eral rules, but urges that the case made by this bill 
is within the exception thereto because of the allega- 
tions to the effect that if the execution sale proceeds, 
the purchasers of the property will remove the same 
from Citrus County so as to defeat the effective en- 
forcement of complainant’s mortgage lien, and that 
the execution creditors, who have pointed out the 
chattels to the Sheriff, and at whose instance the 
chattels are to be sold, have no property in Citrus 
County, Florida, upon which this complainant could 
levy in the event it recovered damages at law from 
such execution creditors on account of a wrongful ex- 
ecution sale at their instance of the mortgaged chat- 
tels. In the latter respect, however, it is to be noted 
that the bill does not allege that the execution cred- 
itors are insolvent, but merely that they have no 
property in Citrus County where the mortgaged chat- 
tels are situate and where the execution sale is 
threatened. 

Complainant’s chattel mortgages are alleged to be 
duly recorded so as to afford constructive notice to 
purchasers of the chattels. Sec. 5726, C. G. L. 1927. 
Besides that, the principles of caveat emptor would 
apply to purchasers at the execution sale. So no pur- 
chaser at the execution sale could acquire the right of 
a bona fide purchaser as against complainant’s mort- 
gage lien. Though sold under the executions, the 
chattels would remain subject to complainant’s mort- 
gage lien, if the mortgage lien be superior to the ex- 
ecution lien, and complainant’s superior interest in 
the chattels would be neither divested nor affected by 
the execution sale. Complainant’s mortgage lien 
would be as effective against a purchaser as against 
the mortgagor, whose interest the purchaser at the 
execution sale would take. The only possible danger 
to complainant’s security, therefore, is that the chat- 
tels might be destroyed or become so dispersed through 
the execution sale as to be inacessible to answer any 
decree of foreclosure complainant may hereafter 
secure. 

Sec. 4530, C. G. L. 1927, provides that “the officer 
selling the equity of redemption in personal property 
shall require of the purchaser of such equity a bond 
with two good and sufficient sureties, to be approved 
by him, in a sum double the amount of the value to 
be placed by him upon each item of the personal prop- 
erty so levied upon and sold, payable to the mort- 
gagee, and conditioned that such property shall not be 
removed beyond the State, and that it shall be forth- 
coming to answer any judgment or decree of fore- 
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closure made against it.” The term “equity of re- 
demption” has a variety of meanings. 42 C. J. 324. 
As used in Sec. 4530, supra, however, the term “equity 
of redemption” is used in the non-technical or com- 
mon sense, denoting the title or estate remaining in a 
mortgagor, without regard to whether the condition 
of the mortgage has been broken. See Holmes v. Jor- 
dan, 93 N. E. Rep. 1005. 

Complainant admits that “if the Sheriff had levied 
on an equity of redemption, that then the complainant 
might protect its rights under Sec. 4530,” but insists 
that it appears from the notice of execution sale that 
the Sheriff did not levy merely upon an equity of 
redemption, but purports to have levied upon, and is 
offering for sale title absolute to the chattels, ignoring 
complainant’s mortgage lien, and purporting to sell 
complainant’s interest as mortgagee, as well as the 
mortgagor’s title. Complainant insists that under 
such circumstances full, adequate and complete relief 
can not be secured by it at law under the Statute, 
thereby necessitating and justifying a resort to the 
equitable remedy of injunction. See Stratton v. 
Packer, 14 Atl. Rep. 587; Phillips v. Winslow, 68 Am. 
Dec. 729. 

Regardless of what the Sheriff purports to have 
levied upon or what he purports to be selling, all that 
he could in fact sell is the mortgagor’s equity of re- 
demption, that is, as here used, the estate which re- 
mains in the mortgagor. No greater estate or right 
can pass by an execution sale than is in the execution 
debtor. Any prospective purchaser is effectively 
charged with notice that he will acquire the chattels 
subject to the mortgagee’s lien, and hence will pur- 
chase only the mortgagor’s estate or equity of redemp- 
tion. 

Since a mortgagee in this State is not vested with 
the legal title, nor entitled to possession of the mort- 
gaged property (Sec. 5725, C. G. L. 1927, and since the 
ordinary remedies at law as by trover, replevin or the 
like, would therefore not be available to a mortgagee 
as they would be to the owner who holds the legal title 
to secure redress in those and like actions at law for 
a wrongful levy upon mortgaged chattels, it is proba- 
ble that in the absence of Sec. 4530, supra, or in cases 
where the procedure authorized by that Statute would 
not afford adequate protection, equitable relief by in- 
junction would be available to a mortgagee of chattels 
holding a superior mortgage lien to prevent a wrong- 
ful levy of execution under circumstances which sub- 
stantially threatened an impairment of his security. 
But in the absence of further obstacles than those al- 
leged in this bill of complaint, the remedy at law pro- 
vided by Sec. 4530, supra, is adequate to completely 
protect this mortgagee-complainant in respect to the 
forthcoming of the mortgaged chattels to answer any 
decree of foreclosure made against them. That is the 


~ 


only respect in which this mortgagee might be pre. 
judiced by the threatened execution sale against which 
relief is sought. The bill does not allege that the com. 
plainant has demanded that the Sheriff procure the 
bond required by Sec. 4530, swpra, nor that the Sheriff 
refuses to demand such bond, nor that he is about to 
sell without it over complainant’s objection and de. 
mand for a bond. 

In the absence of appropriate allegations demon- 
strating in the particular instance under consideration 
the inadequacy of the statutory remedy at law provid- 
ed by Sec. 4530, supra, or a diligent but fruitless at- 
tempt to pursue the same, the complainant is in the at- 
titude of having failed to pursue a remedy at law 
which is apparently adequate to afford complete pro- 
tection in the premises. The bill of complaint does 
not present a case for equitable relief by injunction 
under Sec. 4974, C. G. L. 1927, to restrain the removal 
from the State of any personal property mortgaged 
to secure a debt not matured at the time application 
is made for injunctive relief. 

It follows that the bill is without equity and the 
demurrer thereto should have been sustained. 

The final decree appealed from is reversed, with 
directions to dissolve the injunction and sustain the 
demurrer. 

WHITFIELD, P.J., and BUFORD, J., concur. 

TERRELL, C.J., and ELLIS and BROWN, JJ. 
concur in the opinion and judgment. 

Opinion filed July 18, 1929. 

An appeal from the Circuit Court for Citrus Coun- 
ty, Fred L. Stringer, Judge. 

A. M. Roland, for Appellant: 

Scofield & Scofield, for Appellee. 


ARTHUR Y. MILAM and the FIRST NATIONAL 
BANK OF TAMPA, Florida, as Executors and 
Trustees of the Last Will and Testament of 
D. P. DAVIS, Deceased. ELIZABETH NELSON 
DAVIS, the CHILDREN’S HOME SOCIETY OF 
FLORIDA, a corporation, GEORGE R. DAVIS. 
TIFFANY & COMPANY, a corporation, and 
FLOYD HURST, 

Appellants, 

Vv. HILLSBOROUGH COUNTY. 
GEORGE DAVIS and DAVID DAVIS, by their 
next friend and guardian. MRS. HARRIETT 
MANN, and MRS. HARRIETT MANN in her 
own right, 

Appellees. 
WHITFIELD, J. 
In a suit brought by the appellees as complainants 
to have determined the rights of the parties under 4 
will, it appears that D. P. Davis, having two minor 
children, on May 25, 1925, made a will, after which he 
married, and in 1926 died leaving his wife and the 
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two minor children surviving. The will (1) directed 
that the testator’s debts be paid; (2) made a bequest 
of $25,000.00 to the Children’s Home Society of Flor- 
ida; (3) designated a guardian of the persons and 
estates of the two minor children; and (4) devised 
and bequeathed to named trustees, “all the rest and 
residue of the property of every kind and nature 
whatsoever, and wheresoever situated, belonging to 
me at the time of my death, or in which I have any 
interest including policies of insurance on my life”, 
with directions as to the disposition and uses of such 
residuary bequest, the testator’s two minor children 
being among the chief beneficiaries. No mention of 
a wife or a widow or of the dower or other rights or 
interests of a wife or widow of the testator is made in 
the will. The testator was unmarried when he ex- 
ecuted the will, but subsequently married. The real 
contest is as to the proceeds of the policies of insur- 
ance on the testator’s life, amounting to $201,135.39. 
The life insurance policies were severally made pay- 
able “to the insured’, ‘‘to the estate of the insured” 
and “to the executors, administrators and assigns of 
the insured”, and had not been assigned or the ben- 


§ eficiaries changed prior to the testator’s death, except 


as provided in the will. 

The decree adjudicated that the proceeds of the 
life insurance policies were not subject to the debts of 
the testator, or to the dower or other rights of the 
widow, or to the legacy to the Children’s Home Society 
of Florida, and that the proceeds of the life insurance 
policies should be used by the trustees as provided in 
the will. The executors and trustees, the widow, the 
Children’s Home Society of Florida, the creditors, and 
the testator’s father who is a beneficiary under the 
residuary bequest, appealed, the minor children of the 
testator and their guardian being the appellees. 

In the absence-of a statute providing otherwise, 
the proceeds of life insurance policies payable to the 
insured or to his executors, administrators or assigns 
are subject to dower rights like other personal estate 
of the insured. See Act November 7, 1828; Section 
3630, Revised General Statutes 1920; Woodberry v. 
Matherson, 19 Fla. 778; Smith v. Hines, 10 Fla. 258. 
See also Burdett v. Burdett, 26 Okla. 416, 109 Pac. 
922, 35 L. R. A. 964. Section 5494, Compiled Gen- 
eral Laws 1927. 

The following statutory provisions are to be con- 
sidered 

“Every person of the age of twenty-one years, 
being of sound mind, shall have power by last 
will and testament in writing, to devise and dis- 
pose of his lands, tenements and hereditaments, 
of his estate, right, title interests in the same in 
possession, remainder or reversion, and of per- 
sonal property.” Act November 20, 1828; Sec. 

1792, Rev. Stats. 1892; Sec. 3592, Rev. Gen. 
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Stats. 1920; Sec. 5457, Comp. Gen. Laws 1927; 
Section 2269, General Statutes 1906. 

“When a husband shall die intestate, or shall 
make his last will and testament and not make 
provisions therein for his wife, as expressed in 
section 5493, she shall be entitled to share in the 
personal estate in the following manner, to wit: 
If there be no children, or if there be but one 
child, she shall be entitled to one-half; but if 
there be more than one child, she shall be entitled 
to one-third part in fee simple, and such claim 
shall have preference over all others, and the said 
share shall be free from all liability for the debts 
of the decedent.” Act November 7, 1828. The 
last 16 words of the statute were added by the en- 
actment of Section 1831, Revised Statutes 1892. 

“In all cases in which the widow of a deceased 
person shall be entitled to dower, she may elect 
to take in lieu thereof a child’s part. 

“Such election shall be made within twelve 
months after the probate of the will or granting 
letters of administration or she shall be confined 
to her dower. 

“If a widow take dower she shall be entitled 
only to a life estate in the real property, to return 
at her death to the estate of her deceased husband 
for distribution; if she takes a child’s part, she 
shall have in the property set apart to her a fee 
simple estate in the real property, and an absolute 
right to the personal property set apart to her, 
with power to control or dispose of the same by 
will, deed or otherwise.” Act February 8, 1838. 
See Section 2, page 86, Section 1 and 2, page 87, 
Duval’s Compilation; Section 2, 3, and 4, page 185, 
Thompson’s Digest and notes on Territorial decisions; 
Section 2, 38, and 4, page 476, McClellan’s Digest; 
Sections 1831, 1833, Revised Statutes 1892; Sections 
2307, 2309, General Statutes 1906; Sections 2307, 
2309, Florida Compiled Laws 1914; Sections 3630, 
3632, Revised General Statutes 1920; Sections 5494, 
5496, Compiled General Laws 1927. 

“Whenever any person shall die in this State 
leaving insurance upon his or her life, the said 
insurance shall inure exclusively to the benefit of 
his or her child or children, husband or wife, in 
equal portions, or to any other person or persons 
for whose use and benefit said insurance is de- 
clared in the policy; and the proceeds thereof 
shall in no case be liable to attachment, garnish- 
ment, or any legal process by any creditor or 
creditors of the person whose life was so insured, 
unless said policy declares that said insurance 
was effected for the benefit of such creditor or 
creditors.” Chapter 1864, Acts 1872. See Sec- 
tion 22, page 534, McClellan’s Digest; Section 
2347, Revised Statutes 1892. 


ch 
m- 
he 
if 
to 
le- 
n- 
on 
d- 
it- 
it- 
es 
on 
al 
ed 
mn 
ih 
he 
n- 
ts 
a 


40 FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


The amendment added in 1897 is as follows: 

“Provided, That when the insurance is for the 
benefit of the estate of the insured, or payable 
to said estate, the proceeds of the insurance may 
be bequeathed and devised by the insured to any 
person or persons, or for any uses, in like man- 
ner as he may devise any other property or ef- 
fects of which he may be possessed, other than 
his homestead.” Chapter 4555, Acts 1897. 

_ The proviso to the section was amended in 1903 
so as to read as follows: 

“Provided, however, That whenever the in- 
surance is for the benefit of the estate of the in- 
sured or is payable to the estate or to the insured, 
his or her executors, administrators or assigns, 
the proceeds of the insurance may be bequeathed 
by the insured to any person or persons whatso- 
ever or for any uses in like manner as he or she 
may bequeath or devise any other property or 
effects of which he or she may be possessed and 
which shall be subject to disposition by last will 
and testament”. Chapter 5165, Acts 1903. 

See Section 3154, General Statutes 1906; Section 
3154, Florida Compiled Laws 1914; Section 4977, Re- 
vised General Statutes 1920; Section 7065, Compiied 
General Laws 1927. A proviso in a statute may con- 
tain additional legislation and not merely limit the 
scope of preceding provisions. See Burlingham vs. 
Crouse, 228 U. 8., 459. 

The Act of 1872 and the amendments of 1897 and 
1903 afford alternative provisions for the disposition 
of the proceeds of life insurance policies that are made 
payable to the insured or to his estate. One provision 
of the statute operates if the policies are not bequeath- 
ed and the other provision operates if the policies are 
bequeathed. In either case the policies are not subject 
to the debts of the insured. 

Under the Act of 1872, being the first part of the 
present statute, insurance policies made payable to 
the insured or to his estate, if left so payable at the 
death of the insured, would inure to his wife and 
children in equal portions, but under the amendments 
of 1897 and 1903, policies of insurance payable to ihe 
insured or to his estate may be bequeathed as “other 
property or effects,” that are subject to testamentary 
disposition, and if so bequeathed, the first part of the 
state, or the original Act of 1872, has no application 
because policies payable as here when bequeathed as 
permitted by the statute, pass under the will and not 
under the statute. If they pass under the will, they 
are like “other property or effects” of a married man, 
subject to the dower rights of his wife even as against 
his last will and testament if she duly asserts her 
dower rights. 

Under the Act of 1872, which is the first part of 
the present statute, policies of insurance that are 


made payable to the insured or to his estate, if left 
so payable at his death, would inure to his wife and 
children in equal portions, and such policies so pay. 
able could not be bequeathed by the insured if he beg 
married man with a child or children. The manifest 
and only purpose of the amendments to the statute 
which constitute the proviso, is to authorize life in. 
surance policies payable to the insured or to his estate 
to be bequeathed by the insured. If such policies are 
bequeathed under the proviso of the statute, they can- 
not then “inure” to the wife and children of the in- 
sured under the preceding provision of the statute, 
and such preceding provision is not and cannot be 
made payable to the policies. This is necessarily the 
intent of the proviso, otherwise the proviso would be 
wholly ineffectual to acomplish its obvious purpose, 
If the policies are bequeathed as the statute expressly 
authorizes, they necessarily pass under the will and 
cannot “inure” under the statute. The wife of the in- 
sured cannot claim dower rights in insurance policies 
on the husbands’ life that are payable to the insured 
or to his estate, if a statute provides otherwise; but 
the wife can claim dower rights in such insurance as 
against the husband’s testamentary disposition of ihe 
insurance policies; and under the proviso of the 
statute, such policies may be bequeathed by the in- 
sured, thereby making inoperative the preceding pro- 
vision of the statute that such policies shall “inure” 
to the wife and children of the insured. 

While under the Act of 1828, insurance on the life 
of a husband for the benefit of his estate was like his 
other personal estate, subject to the statutory dower 
rights of his widow, the Act of 1872 exempted such 
insurance from debts of the insured and made it inure 
to his widow and children in equal portions, thereby 
securing to the widow an equal portion with each 
child of the insured as a substitute for her dower in- 
terest in such insurance. The purpose of the Act was 
to secure such insurance to the widow and children. 

The provisos added to the Act in 1897 and 1903, 
permit the insured to bequeath the insurance, when 
it is payable to him or to his estate, in like manner as 
he may bequeath his other property or effects that are 
subject to testamentary disposition. These amend- 
ments released such insurance from the absolute re- 
quirement of the Act of 1872 that it shall inure to the 
widow and children of the insured in equal portions, 
by authorizing the insured to bequeath such insurance 
in like manner as he may bequeath “any other prop- 
erty or effects’, “which shall be subject to disposition 
by last will and testament”. If the insurance payable 
as in this case is not bequeathed it inures to the widow 
and children in equal portions under the first portion 
of the statute. If the insured bequeaths his life in- 
surance as authorized by the proviso of the statute, it 
must be done in like manner as he may bequeath any 
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other property or effects which shall be subject to his 
last will. The insurance is then subject to the laws 
relative to wills of personal estate; and under the 
Act of 1828, Section 3630, Revised General Statutes 
1920, Section 5494, Compiled General Laws 1927, if 
the widow dissents from the disposition made of such 
insurance by the will, she may have her dower of one- 
third therein; or under the Act of 1838, Section 3632, 
Revised General Statutes 1920, Section 5496, Compiled 
General Laws 1927, she may take a child’s part as de- 
fined by the statute, in lieu of dower. Under the Act 
of 1872 as amended, Section 4977, Revised General 
Statutes 1920, Section 7065, Compiled General Laws 
1927, such insurance is not subject to debts of the in- 
sured unless it is expressly made payable to creditors. 
The statutes intend that whenever a husband shall die 
in this State having insurance upon his life payable to 
the insured or to his estate and leaving a widow and 
children, the widow shall share in such insurance 
equally with the children of the insured if the insur- 
ance is not bequeathed, and if it is bequeathed, but the 
disposition is not satisfactory to the widow, she may 
claim dower therein even against the will; and that in 
lieu of dower the widow may elect to take a child’s 
part as defined in the statute. In this case there be- 
ing a bequest of the insurance and two children of the 
insured, the widow should take a third of the insur- 
ance proceeds payable as here, whether she takes 
dower or a child’s part. If the widow takes a child’s 
part instead of dower in her husband’s personal es- 
tate except his homestead exemptions and his life in- 
surance, it would be subject to the husband’s debts. 
Benedict v. Wilmarth, 46 Fla. 535, 35 So. 84; Thomp- 
son’s Digest of Florida Statutes, page 185 notes. But 
by the terms of the statute of 1872, life insurance is 
not subject to creditors of the insured unless the pol- 
icies so provide. See Section 4977, Revised General 
Statutes 1920; Section 7065, Compiled General Laws 
1927; Chapter 1864, Acts 1872; Pace v. Pace, 19 Fla. 
438; Pittman v. Milton, 69 Fla. 304, 68 So. 658; Ep- 
pinger v. Canepa, 20 Fla. 262; Gilchrist v. Jeffcoat, 64 
Fla. 79, 59 So. 243. 

The first part of the statute Section 7065, Com- 
piled General Laws 1927, makes life insurance policies 
that are payable to the insured or to his estate, inure 
exclusively to the wife and children of the insured if 
the policies are left undisposed of at the death of the 
insured; and it is expressly provided that such policies 
shall not be subject to the claims of creditors of the 
Insured, unless the insurance “was effected for the 
benefit of such creditors”. Under the proviso of the 
Statute, life insurance policies that are payable to the 
Insured or to his estate or to his legal representatives, 
May be bequeathed by the insured in like manner as 
he may bequeath his other property or effects that 
May be disposed of by last will and testament. When 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


41 


policies so payable are bequeathed, they cannot inure 
to the widow and children under the statute; but be- 
ing bequeathed in like manner as his other property or 
effects, they are subject to the statutes defining the 
dower rights of the widow as other property or effects 
of the insured would be. The provision that such pol- 
icies may be bequeathed “to any person whatsoever 
or for any uses in like manner as” “any other property 
or effects * * which shall be subject to disposition by 
last will and testament”, shows an intent that such 
bequest shall be subject to applicable laws regulating 
the right to dispose of property by last will and testa- 
ment; and under the statute a husband cannot by will 
deprive his widow of her dower rights in his property 
or effects. Besides this, Section 7065 is intended to 
secure insurance policies to the widow as well as to 
children of the insured. Statutes do not protect the 
children against their ancestor’s last will and testa- 
ment; and ordinarily the right to inherit may be cut 
off by will, but dower cannot be cut off by a will. 
The statute is designed (1) to secure policies of life 
insurance to the consort and children of the insured 
where the policies are for the benefit of the estate of 
the insured; and are so left at the death of the in- 
sured; (2) to exclude creditors unless they are the 
beneficiaries of the policies; (3) where the policies 
are payable to the insured or to his estate or legal 
representatives, to permit the insured to bequeath the 
policies in like manner as other property or effects of 
the insured that are subject to testamentary disposi- 
tion, may be bequeathed. The last provision is de- 
signed to meet the varying conditions of the family 
and estate of the insured, subject to provisions of 
law that control the bequest of the property or ef- 
fects of the insured. The dower statute gives the 
widow her dower rights in all of the personal estate 
of the husband that is left at his death; and under 
the statute such dower right if duly asserted must be 
satisfied even against the husband’s last will and 
testament, and the dower right is superior to the 
rights of creditors. The statute permitting life in- 
surance policies payable as here, to be bequeathed, 
does not expressly or impliedly exclude the operation 
of the dower statute, but on the contrary permits such 
policies to be bequeathed only in like manner as other 
property or effects of the insured may be bequeathed, 
and property or effects cannot be bequeathed as 
against dower rights. 

At common law, marirage alone did not cause a 
revocation by operation of law of a prenuptial will of 
a man, the wife having her dower rights notwith- 
standing the will. The widow may claim her dower 
rights as against the husband’s will, whether he left 
a child, or not, and whether the will was executed 
before or after the marriage. A will cannot exclude 
a widow from her statutory rights in her husband’s 
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estate; but an heir may be excluded by will from par- 
ticipating in a testator’s estate other than his home- 
stead real estate. See Herzog v. Trust Company, 67 
Fla. 54, 64 So. 426. 

Where several coexisting statutes relate to rights 
in the same species or classes of property, each shail 
be given its appropriate intended effect upon the 
property even though neither statute refers to any 
other and each is framed in general comprehensive 
language. For example the statutes relating to wills, 
dower, descent, administration, homestead and other 
exemptions, taxes, assessments, debts, penalties, for- 
feitures, bankruptcy, etc. 

Under Section 4977, Revised General Statutes 
1920, Section 7065, Compiled General Laws 1927, if 
a testator “shall die in this State leaving insurance 
on his life, the said insurance shall inure exclusively 
to the benefit of’ his children and wife in equal por- 
tions, or to any person or persons for whose benefit 
such insurance is declared in the policy. But by the 
same statute whenever the insurance is for the benefit 
of the estate of the insured or is payable to the estate 
of the insured or to the insured, his or her executors, 
administrators or assigns, the proceeds of the insur- 
ance may be bequeathed by the insured to any persons 
whatsoever “in like manner as he may bequeath or 
devise any other property or effects of which he may 
be possessed, and which shall be subject to disposition 
by last will and tetsament’’. The words “in like man- 
ner” have reference to the disposition of the insurance 
as “any other property or effects”, and not to the 
form of executing a will. The statute deals with 
property and not with the form of wills. 

Under Section 3630, Revised General Statutes 
1920, Section 5494, Compiled General Laws 1927, a 
testator cannot bequeath his property against his 
widow’s dower rights without her consent or ac- 
quiescence. See Godwin v. King, 31 Fla. 525, 13 So. 
108; Serkissian v. Newman, 85 Fla. 388, 96 So. 378. 
Where a decedent leaves a wife and more than one 
child, the widow, even against her husband’s will, is 
“entitled to one-third part in fee simple’, of “the 
personal estate” of her deceased husband. As against 
the children as his heirs at law, a testator may under 
the Act of November 20, 1828, Section 3592, Revised 
General Statutes 1920, Section 5457, Compiled Gen- 
eral Laws 1927, bequeath any of his personal property 
or effects, and by Section 4977, Revised General 
Statutes 1920, Section 7065, Compiled General Laws 
1927, as against his children as his heirs, he may be- 
queath the proceeds of insurance on his life that is 
payable to the insured or to his estate or his executors, 
administrators or assigns, since there is no statute se- 
curing rights of children against a testator’s bequest 
of his personal estate. 

When a person dies in this State leaving insurance 


on his life payable to the insured or to his estate oy 
to his executors, administrators or assigns, such ip. 
surance by the terms of the statute inures, immedi. 
ately upon the death of the insured, to his widow and 
children in equal portions, unless the insured under 
the statute makes a valid bequest of such insurance. 
Where such insurance is not bequeathed by will, it 
“inures” to the widow and children of the insured un- 
der the statute, and it does not, at the death of the 
insured, become a part of the personal property of the 
estate of the insured for administration and distribu. 
tion subject to the claims of creditors of the insured, 
See Bradford v. Watson, 65 Fla. 461, 62 So. 484. 

The statutory right given the insured where ip- 
surance policies are made payable to the insured or 
to his estate or to his executors, administrators or 
assigns, to, in effect, change the statutory benefi- 
ciaries of the policies, not by assignment, transfer or 
otherwise made effective in the life time of the in- 
sured, but by bequeathing the proceeds in like manner 
as he may bequeath any other property or effects that 
are subject to disposition by will, does not effect the 
operation of the statute which gives dower rights to 
the widow of the insured, since the statutes authoriz- 
ing wills do not supersede statutes securing dower 
rights, and Section 4977, Revised General Statutes 
1920, Section 7065, Compiled General Laws 1927, is 
intended to be benificial and not detrimental to the 
widow of the insured. See Castle v. Castle, 267 Fed. 
521; Burdett v. Burdett, 26 Okia. 416, 109 Pac. 922, 
35 L. R. A. (N.S.) 964. The beneficiaries of the pol- 
icies under the will take as legatees and not by con- 
tract and the widow is entitled to dower as in “other 
property or effects” of the testator. 

The beneficiaries were not named in the insurance 
policies as in Central Bank v. Hume, 128 U. S. 195, 
and under the statute the insurance does not “inure” 
to the wife and children of the insured until his death; 
and it does not then “inure” to them if a valid testa- 
mentary disposition is made of the insurance by the 
insured, though the insured may not bequeath such 
insurance against his widow’s dower rights duly as- 
serted. 

Statutory provisions for dower are not repealed or 
superseded or modified by implication even if there 
were any such implication in Section 4977, Revised 
General Statutes 1920; Section 7065, Compiled Gen- 
eral Laws 1927. See Godwin v. King, 31 Fla. 525, 13 
So. 108. 

In this case if the insured had not bequeathed the 
proceeds of the insurance on his life, which he left at 
his death, the statute would make such proceeds “in- 
ure exclusively to the benefit of” his two children and 
his wife “in equal portions’, even though the insur- 
ance policies were issued and the bequest was made 
before the insured was married to the present widow, 
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because the statute refers to the time when the in- 
sured “shall die in this State leaving insurance on his 
\jife’, and makes the insurance proceeds when payable 
as in this case, inure, at the death of the insured, to 
the benefit of the wife as well as the children. The 
right of the insured under the statute to bequeath 
the proceeds of the insurance on his life in like man- 
ner as he may bequeath or devise any other property 
or effects of which he may be possessed, is restricted 
by the provision in the sentence, that such proceeds 
may be bequeathed as he may bequeath or devise any 
other property or effects ‘which shall be subject to 
disposition by last will and testament”. When the in- 
sured undertook to exercise his statutory right to be- 
queath the proceeds of the insurance policies, it could 
be done only as he could bequeath his “other property 
or effects” that were subject to disposition by last 
will, and his “property or effects’, were not “subject 
to disposition by last will and testament”, as against 
the dower rights of his surviving wife. The insur- 
ance policies on the husband’s life, payable as herein 
stated, were left so payable at his death, and under 
Section 4977, Revised General Statutes 1920, Section 


would ‘‘inure exclusively to the benefit of” his wife 
and his two children “in equal portions”, but for the 
will made by the insured under the statute which au- 
thorized him to bequeath such proceeds “in like man- 
ner” as “other property or effects” of the insured that 
are “subject to disposition by last will and testament” 
of the insured husband. The insured could under the 
statute of wills, Act of November 20, 1828, Section 
3592, Revised General Statutes 1920, Section 5457, 
Compiled General Laws 1927, bequeath his property 
or effects as against his children as his heirs, but he 
could not bequeath his wife’s dower interest in his 
“property or effects” as against her claim of dower 
rights therein. See Act November 7, 1828; Section 
3630, Revised General Statutes 1920; Section 5494, 
Compiled General Laws 1927. The same rule is ap- 
plicable to Section 4977, Revised General Statutes 
1920; Section 7065, Compiled General Laws 1927, reg- 
ulating rights in policies of insurance on the lives of 
persons who die in this State. Assuming that the 
testator could have changed the beneficiaries of the 
insurance policies by transfer, assignment or other- 
wise during his life so as to deprive his wife of any 
dower or other interest therein as in other personal 
property owned by him, yet he could not do so by will 
under the statutes, as against the widow’s dower 
tights. See Smith v. Hines, 10 Fla. 258. 

The last clause of Section 4977, Revised General 
Statutes 1920, Section 7065, Compiled General Laws 
1927, should be given its appropirate intended effect 
a8 well as all the other provisions of the statute. The 
statute was intended to benefit the widow of an in- 
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sured; and proceeds of the insurance policies payable 
as here may under the statute be bequeathed in like 
manner as other property or effects, though such 
proceeds are not “subject to disposition by last will 
and testament’, as against the widow’s dower rights 
therein. Such dower rights notwithstanding the testa- 
mentary bequest, made under Section 4977, Revised 
General Statutes 1920, Section 7065, Compiled Gen- 
eral Laws 1927, is secured by another statute, Section 
3630, Revised General Statutes 1920; Section 5494, 
Compiled General Laws 1927; but there is no statute 
giving the children of the insured an interest in his 
personal estate as against his testamentary bequest; 
and Section 4977, Revised General Statutes 1920, Sec- 
tion 7065, Compiled General Laws 1927, itself ex- 
cludes the creditors where they are not the benefi- 
ciaries of the policies. In Gilchrist v. Jeffcoat, 64 
Fla. 79, 59 So. 2438, the insured left no widow or child 
or will. 

By the terms of the will, the legacy to the Chil- 
dren’s Home Society of Florida is to be paid before 
there can be a “rest and residue” of the testator’s es- 
tate “including policies of insurance on my life” that 
is devised in trust. It clearly was not intended by 
the testator that the insurance proceeds should be 
used to pay the legacy to the Children’s Home So- 
ciety of Florida. 

By the terms of the statute the proceeds of the 
insurance not effected for the benefit of creditors are 
not liable to the claims of the creditors. Pace v. 
Pace, 19 Fla. 438; Bradford v. Warson, 65 Fla. 461, 
62 So. 484. It is contended that the provision of the 
statute making insurance on the life of a decedent ex- 
empt from claims of creditors of the decedent unless 
the insurance “was effected for the benefit of such 
creditor or creditors”, violates Section 1, Article X, 
of the State constitution in that the organic provision 
is self executing and limits exemptions to “one thou- 
sand dollars’ worth of personal property”. The pro- 
ceeds of insurance on a decedent’s life where the pol- 
icies are made and remain payable as in this case, do 
not since the act of 1872, become a part of the gen- 
eral assets of a decedent’s estate subject to the pay- 
ment of debts; and it is competent for the legislature 
to provide that such proceeds being peculiar in their 
nature, shall not be subject to the claims of creditors 
without violating the limitations of the homestead 
provisions of Section 1, Article X of the constitution, 
such organic provisions not being applicable. It is 
peculiarly appropriate that proceeds of life insurance 
policies made payable to the insured or to his estate or 
to his legal representatives should be by statute pro- 
tected from the claims of creditors and secured to the 
children and consort of the insured with statutory 
leave to the insured to bequeath such proceeds as the 
family circumstances require, when the statutory dow- 
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er rights of the wife are not violated. The constitution 
does not forbid such statutory regulations of the dispo- 
sition of the proceeds of life insurance made payable 
to the insured or for the benefit of his estate. The will 
does not contemplate that the testator’s debts shall be 
paid from the policies of insurance on his life, even 
though he directs that his debts and liabilities shall 
be paid as soon as practicable after his death. The 
insurance policies were specifically bequeathed in 
trust principally for the testator’s children. The 
children as heirs, may have no statutory rights against 
the father’s disposition of his property by a valid will 
except as to his homestead real estate; but the dower 
rights of a wife in any of the testator’s property or 
effects are not subject to testamentary disposition by 
the husband, if the wife duly asserts her dower rights 
as widow of the testator. 

In McLean vy. Fisher, 60 Fla. 331, 53 So. 614, the 
widow claimed as sole heir at law and not a dower 
right. In Sloan v. Sloan, 73 Fla. 645, 74 So. 407, the 
widow took under the husband’s will and did not 
claim dower. Pace v. Pace, 19 Fla. 438, arose before 
the proviso to Section 4977, Revised General Statutes 
1920, Section 7065, Compiled General Laws 1927, was 
enacted allowing the proceeds of the insurance policies 
made payable to the insured or to his estate, to be 
bequeathed by the insured to any person or persons 
whatsoever in like manner as he may bequeath or de- 
vise any other property or effects of which he may be 
possessed, and which shall be subject to disposition by 
last will and testament. 


In the Pace case it is held that where an insured 
dies leaving a policy of insurance payable “for the 
benefit of the estate of the insured’’, under the statute 
the only child of the insured takes the proceeds of the 
policy not as heir or distributee but as beneficiary of 
the policy under the statute, there being no widow. 
It seems that the beneficiary in that policy was not 
changed, (see Eppinger v. Canepa, 20 Fla. 262) and 
there being no widow, the- statute made the insurance 
proceeds “inure” to his only child, if the insured 
“shall die leaving insurance on his life’ payable for 
the benefit of his estate, and it was held that the trus- 
tee in bankruptcy of the insured was not entitled to 
the proceeds. The language of the opinion in the 
Pace case should be considered in the light of the fact 
that no question of a bequest of the proceeds of in- 
surance on the decedent’s life or of dower rights in 
such proceeds was involved, because there was no 
widow of the insured and the proviso to Section 4977, 
Revised General Statutes 1920. Section 7065, Compiled 
General Laws 1927, authorizing disposition by will, 
had not been enacted. 


The cause will be remanded with directions to re- 
form the decree so as to award the widow her dower 


rights in the proceeds of the insurance policies. It jg 
so ordered. 

STRUM and BROWN, JJ., and JOHNSON, Cir. 
cuit Judge, concur. . 

ELLIS and BUFORD, JJ., dissent. 

TERRELL, C.J., Disqualified. 

Opinion filed May 28, 1929. 

An appeal from the Circuit Court for Hillsborough 
County, L. L. Parks, Judge. 

John B. Sutton, Robert H. Anderson, Barton & 
Barton, McKay, Withers & Ramsey, Carraballo, Moran 
& Graham, and Taliaferro & Morris, for Appellants: 

Mabry, Reaves & Carlton, for Appellees. 

BROWN, J., concurring. 

Upon the reargument of this case, the question was 
raised in behalf of one of the appellants, the widow 
of the deceased, as to whether the statute, Section 4977 
Rev. Gen. Stats., Section 7065 Comp. Gen. Laws, in- 
voked by the complainants in the court below, appel- 
lees here, applies to the case as made by the bill. The 
insistence is that by the language of the act it is lim- 
ited in its operation to the disposition of the proceeds 
of insurance policies insuring the lives of persons 


‘dying in this State, whereas the bill did not allege that 


D. P. Davis died in Florida and only alleged by the 
barest inference that he ever lived in this State. This 
inference is drawn from the allegation that the will 
was probated in Hillsborough County and his desig- 
nation of himself in his will, which is made a part of 
the bill, as being “of Hillsborough County, Florida.” 
This characterization of the allegations of the bill ap- 
pears to be correct. However, there was no objection 
by demurrer or otherwise to this weakness in the bill 
in the court below, and the appellants here filed their 
several answers to the bill without alleging therein 
that Davis was not a resident of this State, or that he 
died beyond the borders thereof, and without rebut- 
ting in any way the inferential allegation in the bill 
that he was a resident of Hillsborough County, Flor- 
ida. Furthermore, the pleadings of both complainants 
and defendants were all apparently framed upon the 
assumption that the disposition of the proceeds of the 
insurance policies was governed by the laws of. this 
State, and the court below evidently acted upon this 
assumption. On appeal, we think that it might well 
be deemed by this court taht the inferential allegation 
of the residence of the deceased above referred to was 
accepted as being sufficient by the defendants in the 
court below, appellants here, or so acquiesced in by 
them, as to amount to such a tacit admission of the 
fact that Davis was a resident of Florida at the time 
of his death, as to preclude any objection on that score 
at this stage of the case. However, this preclusion 
might not apply to the point made, that the bill totally 
fails to allege that Davis died in this State. But was 
an allegation of this nature essential? The answer 
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to this question depends upon whether or not the in- 
surance statute above referred to applies only to in- 
surance on the lives of persons dying in this State. 
While freely acknowledging the difficulty of the ques- 
tion so raised, our view is that the statute is not so 
limited in its operation, and that the assumption upon 
which this case appears to have been tried in the 
court below, to-wit, that the disposition of the proceeds 
of the insurance policies left by the deceased at his 
death was governed by said statute, was correct. 
True it is that the body of the statute begins with 
the words: “Whenever any person shall die in this 
State, leaving insurance on his life, the said insurance 
shall inure,” ete. Thus the very first words of the act 
appear, on first approach, to conclusively sustain ap- 
pellant’s contention. Considered separately from the 
statute as a whole, there is no mistaking their mean- 
ing. They are plain enough. And yet, if the manifest 
intention of the statute is to be given effect, surely the 
legislature did not mean what it so plainly said in 
these first few words. It could hardly have done so 
without defeating to a considerable degree the chief 
purpose of the statute, and in all probability the en- 
tire statute constitutionally considered. What the leg- 
islature probably intended to say, (transposing the po- 
sition of the words “in this State’) was: “In this 
State, whenever any person shall die leaving insurance 
on his life,” ete. Manifestly, the main purpose of the 
statute was to afford certain valuable protection to 
surviving members of the families of any and all the 
people of this state who happen to die leaving life in- 
surance not made payable to any designated ben- 
eficiary, regardless of any such adventitious circum- 
stance as the place of death of the insured. If this 
statute should be construed as extending this protec- 
tion to the widows and children of only those insured 
residents of Florida whose death occurs in this state 
and denying it to the widows and children of residents 
of this state who happen to die beyond its territorial 
boundaries, this would be an arbitrary and unreason- 
able discrimination, and would deny to the latter 
group the equal protection of the laws. To illustrate, 
let us suppose two farmers, each with large families 
and owing large debts, living in the northern part of 
Leon County, Florida, near the Georgia line, each 
having his life insured for $5,000.00 payable at death 
to their respective estates. Let us suppose further 
that each is stricken with serious illness resulting in 
death, one dying at home, but the other in the nearby 
hospital at Thomasville, Georgia, where he had been 
taken for an operation which it had been thought 
might save his life. If the quoted words of the statute 
be given their literal meaning and the statute given 
the construction contended for by appellant, the 
Widow and children of one of these citizens would be 
protected in the collection of the full amount of the 
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proceeds of the insurance policy, whereas the widow 
and children of the other would be entirely deprived 
of the protection which by this statute, construed as 
a whole, the legislature manifestly intended they 
should have, and which rights had attached, under 
the policy and the Statute, before actual death took 
place. It is no uncommon occurrence for resident cit- 
izens of Florida to die outside of this State, while 
temporarily absent therefrom for various and sundry, 
yet entirely legitimate, reasons. Surely it was not the 
intention of the statute to deprive their families of the 
benefit and protection which the statute affords on 
any such ground as that. A study of the statute as a 
whole convinces us that the statute had no such in- 
tention. 

The present statute, and the general public policy 
which it evinces and puts into operation, had its 
origin in the act of 1872, Chapter 1864 of the Laws of 
Florida, which was entitled, “An act to provide the 
manner in which moneys collected in life insurance 
shall be paid”. It was practically the same as the 
present statute, except as to the proviso, which was 
added in 1897 and amended in 1927. The act of 1897, 
being Chapter 4555, was entitled: ‘An act to amend 
Section 2347 of the Revised Statutes of the State of 
Florida, relating to the disposition of the proceeds of 
life insurance.” This act is substantially identical 
with the original act, down to the proviso which it 
added thereto, and which proviso related to bequeath- 
ing or devising the proceeds of insurance when it was 
for the benefit of the estate of the insured or payable 
to his estate. The act of 1903 further amended the 
proviso. This act, Chapter 5165 of the Laws of 1903, 
was brought forward in the General Statutes of 1906 
as Section 3154, and in the Rev. Gen. Stats. of 1920 
as Section 4977, and in the Compiled General Laws of 
1927 as Section 7065. The title of the act of 1903 
was: “An act to amend an act entitled ‘An act to 
amend Section 2347, of the Revised Statutes of the 
State of Florida, relating to the disposition of the 
proceeds of life insurance, approved June 4, 1897, 
being Chapter 4555, Laws of Florida.” 

The title of an act is a part of the act, and may be 
resorted to in aid of the construction of the act, as 
evidence of the legislative intent, and the whole stat- 
ute, including the title, may be considered together in 
arriving at such intent. Jackson Lumber Co. v. Wal- 
ton County, 116 So., 771, 95 Fla., 632, and authorities 
cited. There is nothing in the titles of any of these 
various acts which indicates any legislative intention 
to except from their operative effect upon “the pro- 
ceeds of life insurance,” the proceeds of such insur- 
ance held by residents of this state who die outside its 
boundaries. Per contra, these titles indicate a broad, 
statewide policy, “‘relating to the disposition of the 
proceeds of life insurance,” without denial of its ben- 
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efits to any class of our citizens or residents, or their 
families. 

It is hardly conceivable that the settled public 
policy of the State for the past fifty-seven years, with 
reference to the disposition of life insurance proceeds, 
as exemplified by this statute, should have been in- 
tended to be inapplicable or ineffective if the insured, 
though a resident of this State and the insurance made 
payable in this State, happened to die outside the 
state. What reasonable relation exists between the 
manifest intention of the statute as to the disposition 
of the proceeds of the insurance and the mere place 
of death of the insured? The mere place of death 
should have no effect upon the contract of insurance 
or its collectibility within this State by those entitled 
to the proceeds, provided of course proof of the fact 
of death can be made. Why should it have any effect 
under the statute? There is no reason why it should 
have; and to give it any such effect would be to go 
contrary to the manifest intention and main purpose 
of the statute as a whole, and to also probably render 
the entire statute unconstitutional and void, as being 
based upon a purely arbitrary and wholly unreason- 
able classification. Thus it appears that while the 
first few words of the statute are plain in their mean- 
ing and unambiguous when considered alone, they be- 
come very doubtful and ambiguous when construed in 
connection with the context—the statute as a whole, 
including its title. In fact, the three words, “in this 
State,”’ as they are placed in the opening words of the 
statute, are inconsistent with and repugnant to the 
remainder of the statute, give it a meaning which was 
not intended, and must either be considered as stricken 
therefrom or as transposed to some other position in 
the sentence as hereinabove suggested, or the statute 
must fail in its purpose in many cases, or fall alto- 
gether. It is the duty of the court to so construe the 
statute as to uphold its validity and effectiveness if 
possible to do so in the light of sound and applicable 
principles of statutory construction, some of which 
we will now consider. 

The great fundamental rule in construing statutes 
is to ascertain and give effect to the intention of the 
legislature. But as the courts cannot legislate, this 
intention must be gleaned or ascertained from the 
statute, its language, policy and purpose, and where 
the language, the meaning or intent of which is in 
dispute, is plain and intelligible, it must as a general 
rule be given effect by the courts according to its 
plain and natural meaning. Board of Commissioners 
v. State, 118 So., 313. But where some part of the 
language of a statute is of doubtful meaning when 
construed in connection with the body of the statute, 
or where an adherence to its strict letter would lead 
to injustice, to invalidity, to absurdity, or to contra- 
dictory provisions, the duty devolves upon the courts 


to ascertain the true meaning and intent of the statute 
in its entirety, and give effect to it, if this can be as. 
certained from a consideration of the statute as q 
whole, even though, in doing so, the spirit or reason 
of the law prevails over a portion of its letter. Rs. 
pecially is this true where the literal meaning of jhe 
questionable portion of a statute is absurd and ap. 
parently inserted through inadvertence. In order to 
give effect to the evident purpose of a statute as a 
whole, some phrase of which is repugnant to the re. 
mainder, or imperfectly expressed, it is sometimes 
permissible to transpose the position of words and 
phrases so as to accord with, rather than defeat, the 
manifest legislative intent. And there are cases 
where, instead of applying qualifying words and 
phrases to their next antecedent, as strict grammatical 
construction might require, they are applied distribu- 
tively to that part of the subject matter to which they 
appear by the context most properly to relate, and to 
which they are indeed most applicable. See Black 
Interpretation of Laws, 166 et seq.; Am. & Eng. 
Encyc. of Law, 2nd ed., 602, 612-3, 616; 36 Cyc, 
1106-1116; Axtell v. Smedley, 59 Fla., 430, 52 So, 
710; Curry v. Lehman, 55 Fla. 847, 47 So., 18; David 
v. Fla. Power Co., 64 Fla., 246, 60 So. 759, Am. Cases 
1914 B, 965; Peninsular Industrial Ins. Co. v. State, 
61 Fla., 376, 55 So., 398; Goode v. State, 50 Fla., 45, 
39 So., 461; City of Miami v. Romfh, 66 Fla., 280, 63 
So., 440; State v. Beardsley, 84 Fla., 109, 94 So., 660. 

It will have been noted that one of the provisions 
of this statute, that relating to the power of the in- 
sured under certain circumstances to provide for the 
disposition of the proceeds of the insurance by will, 
expressly becomes operative before the death of the 
insured. Can it be said that a will bequeathing the in- 
surance proceeds made by the insured in accordance 
with the statute would be invalidated by reason of 
death subsequently overtaking the maker of the will 
while outside the State? Furthermore, if the literal 
meaning contended for be given the first few words 
of the statute, the legislature would be attempting 
the impossible. Many persons die in this State leav- 
ing insurance on their lives, the disposition of the 
proceeds of which cannot possibly be governed by this 
statute; citizens of other states, for instance, who 
hold insurance policies made and payable in such 
other states, who die while temporarily sojourning in 
this State. 32 C. J. 976, et seq., 37 C. J. 364-5. Nor 
can the statute always be given effect even where the 
insured is a resident of this State at the time of his 
death, and dies within this State. See Equitable Life 
Ins. Co. v. McRae, 75 Fla., 257, in which case the in- 
surance contract was consummated in Alabama, while 
the insured was a resident of that State, and without 
reference to the laws of this State, and was made 
payable to the insured’s administrator, which was 
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permissible under the law of Alabama. Afterward, 
the insured became a resident of Florida and died in 
this State. Payment by the Company to insured’s 
personal representative was held proper, upon the 
ground that under these facts, the Florida Statute did 
not apply. 

The above considerations lead us to the conclusion 
that under the statute construed as above indicated, 
it was not incumbent upon the complainants in the 
court below to allege in their bill that D. P. Davis 
died in this State. This was not essential, in view of 
the other allegations in the bill, in order for them to 
successfully invoke the applicability and operative ef- 
fect of the above quoted statute upon the proceeds of 
the insurance policies described in the bill. 

The general rule is that the distribution of the 
proceeds of a life insurance policy is governed by the 
law of insured’s domicile; subject to certain excep- 
tions, as in the McRae case above cited, where the 
contract was consummated in another State and made 
payable in accordance with its laws. See 7 Cooley’s 
Briefs on Ins., 6333; 37 C.J. 365, and Pace v. Pace, 
19 Fla., 438. 

We come now to the consideration of the claims 
made by the defendants in the court below, of the 
right to enforce payment of their respective claims 
out of the fund realized from the collection of said 
insurance policies. And first, as to the claim of the 
widow of the insured to a dower interest in said 
fund. 

The precise question presented is: Does the 
widow’s statutory right of dower in the “personal es- 
tate” of her deceased husband attach to the proceeds 
of insurance policies on his life, payable to the in- 
sured, or his estate. or his personal representatives, 
where he has made testamentary disposition thereof 
to a trustee for the benefit of his father and his chil- 
dren by the terms of a will to which she has signi- 
fied her dissent? 

In considering this question, it might be well to 
look at the legal background as it exists independently 
of the above quoted statute. 

If there were no statute on the subject, the ques- 
tion as just propounded should undoubtedly be an- 
swered in the affirmative; because the various poli- 
cies and their proceeds, being made payable, some to 
the insured, some of them to his estate, some to his 
administrators and assigns, and one to his executors, 
administrators and assigns, and none of them having 
been asigned by the insured, nor the beneficiaries 
changed by arrangement with the insurors under 
terms contained in the policies, if there were such,’ 
would all have been assets of his estate at his death, 
and hence subject to dower and distribution. 

In the absence of statutory provisions to the con- 
trary, it seems to be well settled that where a life in- 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 47 


surance policy is made payable to the insured himself 
or to his estate, or to his executors, administrators or 
assigns (without any provision that it is so made pay- 
able for the benefit of any named beneficiary), and 
the policy is not assigned or transferred or the bene- 
ficiary changed under the terms of the policy by the 
insured before his death, the money accruing on the 
policy at his death, and indeed the policy itself, be- 
comes a part of his estate, like any other chose in 
action, payable to him or his estate, and hence assets 
in the hands of her personal representatives. See 7 
Cooley’s Briefs on Ins., 2nd ed., 6335 et seq., 37 C.J., 
565, and cases cited. Thus it was held in Gilchrist v. 
Jeffcoat, 64 Fla., 79, 59 So., 243, that where the hus- 
band took out a policy on his life payable to his wife, 
and, if he survived her, to himself, and his wife died 
before he did, the policy never having been assigned 
or bequeathed by the husband, upon the death of the 
latter, leaving neither wife nor children surviving 
him, the proceds of the policy became a part of the 
deceased husband’s “general property,’ and hence 
subject to his debts. It was said in that case, in the 
opinion by Chief Justice Whitfield: ‘The purpose of 
the statute is to provide for the wife and children of 
the insured and not primarily to exclude creditors 
where there is no wife or children or persons specially 
designated as beneficiaries.’ And in McLean v. 
Fisher, 60 Fla., 331, 53 So., 614, it was held that where 
a policy is made payable to the assured, his executors, 
administrators or assigns, it is tantamount to being 
made payable to his estate. It was further held that, 
under the statute, the proceeds of such a policy could 
be bequeathed by will of the insured. This is in line 
with prevailing authority. 7 Cooley’s Briefs on Ins., 
6378, 37 C. J. 587. In Sloan v. Sloan 73 Fla., 345, 74 
So., 407, it was held that an insurance policy made pay- 
able to the insured, his executors, administrators and 
assigns, may be bequeathed as a part of a general resi- 
duary legacy of “all my other personal property.” It 
was stated in the opinion that a policy so made payable 
may be classed “as property that may be bequeathed 
in like manner as any other property or effects.” We 
think it is clear, therefore, that, in the absence of any 
statute such as ours providing otherwise, and in the 
absence of any assignment thereof or change to a 
designated beneficiary by the insured in his life time, 
policies of life insurance, and the proceeds collected 
thereunder, which were made payable as the policies 
in this case were made payable, would upon the death 
of the insured become personal assets of his estate and 
subject to the dower rights of the widow in “the per- 
sonal estate’ of the deceased husband under section 
5494 C. G. L., 3630 Rev. Gen. Stats. This was in sub- 
stance the holding in Burdett v. Burdett, 26 Okla., 
416, 109 Pac., 922, 35 L. R. A. N. S., 946, cited in be- 
half of the appellant widow. It appears, however, 
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to be well settled that, as to such class of policies, a 
bona fide assignment thereof by the insured during 
his life would be upheld as valid and enforcible, he 
having the right to assign away his interest and title 
therein the same as with his interest in any other 
chose in action. The rule appears to be well settled 
that such policies may be assigned by the insured 
without the consent of his wife or any other person. 
Cooley’s Briefs on Ins., Vol. 2, 1784, 1804, citing many 
cases. (A different rule, however, applies to a policy 
payable to a named beneficiary and containing no 
right in the insured to change the beneficiary.) For 
much the same reasons that support the rule above 
stated with reference to the power of the insured, un- 
der the class of policies referred to, to make a valid 
assignment of the policy, it is also generally held that 
in the absence of statute or if there be no statute to 
the contrary, he can dispose of the same by will. 
Cooley in his Briefs on Ins., Vol. 7, p. 6378, expresses 
the genera] doctrine thus: ‘As the proceeds of a life 
policy, payable to the executor, administrator or as- 
signs of the insured, become a part of insured’s es- 
tate on his death, they may be disposed of by will’. 
It appears, therefore, that if we had not had any 
statute on the subject such as that hereinabove set 
forth, the policies involved in this case, not having 
been assigned and not having been payable to a de- 
signated beneficiary, the insured would have had the 
power to dispose of the proceeds of such policies by 
will, as he did so; but it would also follow that the 
widow of the insured, the provision made by the will 
not being satisfactory to her, would have had the 
right to dissent thereto, as was done in this case, and 
take dower in such proceeds as part of the “personal 
estate” under our dower statute, regardless of the pro- 
visions of the will otherwise bequeathing the same. 
Such was the holding in the Oklahoma case of Burdett 
v. Burdett, swpra, where no such statute as ours was 
involved. 

The question here is, does our insurance statute 
operate to change the power, or the effect of the 
exercise of the power of the insured to dispose of 
the proceeds of life insurance policies, made payable 
to him or his estate, by will, subject to the widow’s 
right of dower, as such power existed before the 
statute was adopted and as would certainly exist now 
if there were no such statute? This has proven a very 
difficult and perplexing problem and has given the 
writer and the other members of this court consid- 
erable labor and concern. It has been very ably ar- 
gued, and reargued, by counsel on both sides. I was 
at first inclined to think the above question should be 
answered in the affirmative, but I have come to doubt 
the correctness of my original view. 

The first part of the statute provides that the 
proceeds of such policies shall, on the death of the 


insured, go to the widow and children equally. But 4 
proviso was added later which says that, as to policies 
payable to the insured or his estate, the insured may 
dispose of the proceeds of same by will as he could 
any other property or effects subject to disposition by 
last will and testament. This appears to leave the 
power of disposition by will, and the effect of its ex- 
ercise, just where it was before the statute, if the in- 
sured sees fit to exercise such power. That is, if the 
insured elects to direct the disposition of the proceeds 
of the insurance by will, the matter of such disposi- 
tion is lifted out of the statute, the statutory dispo- 
sition no longer applies, and the insured deals by will 
with the proceeds of such insurance just as he sees fit, 
in the same manner and with the same effect as he 
would “any other property or effects subject to dis- 
position by last will and testament,” just as he could 
have done before the statute was enacted and with the 
same effect. But, it is said. the statute repeals the 
right of dower in the proceeds of insurance, and such 
right no longer exists. This was my original view. 
Undoubtedly, the effect of the statute without the 
proviso is to supersede or suspend the operation of 
the dower statute on the proceeds of insurance poli- 
cies, by making a disposition thereof somewhat dif- 
ferent from that, of the dower statute, but the proviso 
excepts from the operation of the statute those pol- 
icies which are made payable to the insured or his 
estate and which the insured elects to dispose of by 
will as he would any other property or effect, thus 
putting such policies and their proceeds where they 
were before the statute was enacted and where they 
would be if there were no such statute, and hence 
reviving the operation of the dower statute thereon. 
This construction is in line with the’ usual function of 
a proviso, which is to except something from the en- 
acting clause which would otherwise be within it. 
So. Bell Tel. Co.;v. D’Alemberte, 39 Fla., 25, 21 So., 
570; Lake County v. State, 24 Fla., 263, 4 So. 795: 
State v. Duval County, 23 Fla., 483, 3 So., 193. This 
line of thought, developed as it is with so much co- 
gency by Mr. Justice Whitfield in his able opinion, has 
brought me to a different view point, and has caused 
me to concur in his opinion, and the conclusions 
therein reached. 

STRUM, J. (concurring). 

I concur in the matters of law discussed in ihe 
foregoing opinion. by Mr. Justice Brown, but I have 
all along been of the opinion that the decree appealed 
from should be reversed. 

WHITFIELD, J., and JOHNSON, Circuit Judge, 
concur. 

JOHNSON, Circuit Judge, concurring: 

Prior to the enactment of Chapter 1865, Laws of 
Florida, Acts of 1872, the proceeds from life insur- 
ance policies, where such policies were made payable 
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to the insured, or to his estate, or to his executors or 
administrators, became a part of the personal estate 
of the insured upon his death. Upon the death of the 
insured the proceeds became subject to the payment 
of debts of the insured, and also became subject to 
the laws of descent and distribution of decedents’ 
estates. And we must also hold to the opinion that 
such insurance was also subject to disposition by last 
will and testament, subject, of course to the widow’s 
dower and to the rights of creditors after dower was 
satisfied. 

As we see it sentiment crystalized against the 
right of creditors to come in and subject the proceeds 
from life insurance to the payment of the debts of the 
deceased where children and a wife or husband sur- 
vived. To meet this situation the legislature of 1872 
enacted Chapter 1865, laws of Florida. It is our 
opinion that the primary purpose and intent of the 
legislature in passing this act was to prevent the 
creditors from taking the proceeds of life insurance 
of a deceased. The primary purpose could not have 
been changing only the widow’s share from dower to 
a child’s part. Frequently the only appreciable estate 
a husband leaves is the proceeds of life insurance. 
This fact is common knowledge. Frequently the 
widow is left with small children. These facts were 
undoubtedly known to the members of the legislature 
passing this act. To say, after a careful analysis of 
Chapter 1865, acts of 1872, and the acts amendatory 
thereof, that it was the intent of the legislature io 
fix the law so that the widow would be left entirely 
out of participating in his life insurance if the hus 
band happened to so will, regardless of her condition 
in life and the number of small children she might 
have, as we see it, would be a violent and arbitrary 
construction. 

Now there are certain fundamental rules which 
should be observed in construing a statute. 

In construing and applying a statute, the 
language used, the subject regulated, the purpose 
designed to be accomplished, and the means adopt- 
ed for accomplishing the purpose should be con- 
sidered to ascertain the true and lawful legisla- 
tive intent, which alone has the force of law. 
Tylee v. Hude, 60 Fla. 389. 

In construing and applying a statute, the 
main object is to effectuate the valid legislative 
intent. In ascertaining this intent as to the sub- 
ject matter upon which the law operates its lan- 
guage and purpose should be considered. Snow- 
den v. Brown, 60 Fla. 212. The legislative intent 
is the essence and vital force of a statutory enact- 
ment. State v. Patterson, 67 Fla. 499. 

Chapter 1865, including the title, reads: 

“An Act to provide the manner in which 
moneys collected in life insurance shall be paid. 
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Section 1. That when any person shall die in 
this State leaving insurance upon his or her life, 
the said insurance shall insure exclusively to the 
benefit of his or her child or children, husband 
or wife, in equal portions, or to any other person 
or persons for whose use and benefit the said in- 
surance is declared in the policy; and the proceeds 
thereof shall in no case be liable to attachment, 
or any legal process by any creditor or creditors 
of the person whose life was so insured, unless 
said policy declares that said insurance was ef- 
fected for the benefit of such creditor or creditors. 

Chapter 1865, Acts of 1872. 

It appears that both this act and its title were 
hastily drafted and inaptly worded, but the intent of 
the legislature is clear. Primarily it was to take the 
proceeds from such life insurance from the creditors. 
Secondarily it only changes the widow’s portion from 
dower to a child’s part. Otherwise this law did not 
affect or change the laws of descent and distribution. 

In 1897 the legislature amends this law, in title and 
body, to read: 

“An Act to amend Section 2347, of the Revised 
Statutes of the State of Florida, relating to the 
disposition of the proceds of Life Insurance. 

2347. Disposition of Proceeds.—Whenever 
any person shall die in this State leaving insur- 
ance on his life, the said insurance shall inure 
exclusively to the benefit of his child or children, 
husband or wife, in equal portions, and to any 
person or persons for whose use and benefit said 
insurance is declared in the policy, and the pro- 
ceeds thereof shall in no case be liable to attach- 
ment, garnishment, or any legal process, by any 
creditor or creditors of the person whose life was 
so insured unless said policy declares that said 
policy was effected for the benefit of such cred- 
itor or creditors; Provided, That when the in- 
surance is for the benefit of the estate of the 
insured, or payable to said estate, the proceeds of 
the insurance may be bequeathed and devised by 
the insured to any person or persons, or for any 
uses, in like manner as he may devise any other 
property or effects of which he may be possessed, 
other than his homestead.” (Underscoring ours). 

The words of the statute saying “in like manner 

as he may devise any other property or effects of 
which he may be possessed”, clearly brings the pro- 
ceeds from life insurance into the estate and classes it 
with other personal property, otherwise the words 
quoted are valueless. 

“The true meaning of a statute is to be de- 
termined from the body of the act itself, and the 
intention of the lawmaker is to be deduced from 
the whole and every part of a statute.” Bushnell 
v. Dennison 13 Fla. 77. 
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Under our law the husband has the power to dis- 
pose of all of his property, except the homestead, by 
last will and testament. He doesn’t have to leave his 
children anything outside of the homestead. Our law 
does provide that where the husband, by last will and 
testament, doesn’t make satisfactory provisions for 
his wife she can dissent from the will and take dower, 
one third part of his lands for life, and one third part 
of his personal estate in fee simple. 

In 1903 this law was again amended. The only 
substantial change by this last amendment is in the 
proviso of the act which was amended to read as 
follows: 

“Provided, however, That whenever the in- 
surance is for the benefit of the estate of the in- 
sured, or is payable to the estate or to the insured, 
his or her executors, administrators or assigns, 
the proceeds of the insurance may be bequeathed 
by the insured to any person or persons whatso- 
ever or for any use in like manner as he or she 
may bequeath or devise any other property or ef- 
fects of which he or she may be possessed, and 
which shall be subject to disposition by last will 
and testament.” 

Chapter 5165, Acts 1903, Sec. 7065 Compiled 
General Laws of Florida, 1927. 

These words throw the proceeds from such life in- 
surance into the estate and subject to last will and 
testament as other personal property or effects. 

I cannot put any other construction on this statute 
than: 

1. The creditors, under no circumstances, 
are to get the proceeds from such life insurance. 
Because the statute says “that the proceeds 
thereof shall in no case be subject to attachment, 
garnishment, etc., by any creditor or creditors.” 

2. Where there is no last will and testament 
disposing of such insurance it is to be distributed 
to the child or children, and husband or wife, of 
the deceased in equal portions. 

3. When there is a last will and testament 
disposing of such insurance then it immediately 
becomes subject to the law governing the dispo- 
sition of other property and effects of the de- 
ceased by last will and testament. 

In this State the father or mother can by last will 
and testament dispose of all of his or her real and 
personal property away from the children, other than 
the homestead. But under our law the husband can- 
not deprive his widow of her dower interest in his 
real and personal property. 

Are we to ignore and treat as surplusage the 
words of the proviso last above quoted? Our statutes 
already provided for the form and formalities neces- 
sary to dispose of property, real and personal, by last 
will and testament. 


I am convinced that the decree of the lower court 
should be reversed and the widow allowed her dower 
in the life insurance involved. 

ELLIS, J., dissenting. 

D. P. Davis died testate leaving insurance on his 
life. His will was probated in Hillsborough County 
in November, 1926. Arthur Y. Milam and the First 
National Bank of Tampa were named in the will as 
“Executors and Trustees’. 

Davis left surviving him a widow and two children 
by a former marriage. His estate, exclusive of the 
proceeds of the insurance policies is probably insoly- 
ent. The proceeds of the policies of insurance, which 
policies were made payable one to himself and the 
other to the estate of the insured or to the insured, his 
executors, administrators or assigns, have been col- 
lected by his “Executors and Trustees’. The amount 
collected was upwards of $200,000.00. 

The will directed that the just debts of Davis be 
paid including sick-bed and funeral expenses. There 
was a bequest of $25,000 to the Children’s Home So- 
ciety of Florida. Mrs. Harriett Mann was named in 
the will as guardian of the “persons and estate” of 
the two minor children, George and David. The “rest 
and residue of the property of every kind and nature 
whatsoever and wheresoever situated” belonging to 
the testator at the time of his death, or in which he 
had any interest “including policies of insurance” on 
his life, he gave, devised and bequeathed to Milam 
and the Bank “as trustees for the following uses and 
purposes”’. 

Then follows specific directions as to the manage- 
ment and disposition of the property. The testator’s 
father should be paid $2,500 per year during his life. 
The guardian of the two children, Mrs. Mann, should 
receive a like sum per annum during the continuance 
of the guardianship, the two children to receive each 
$5,000 per annum, or so much thereof as might be 
necessary for support, maintenance and _ education 
during their minority and as each became of age he 
should receive a like sum of money until he became 
thirty-one years of age, at which time each should 
receive one half the corpus of the estate, subject to 
certain conditions unnecessary to mention here. No 
provision was made for the widow. The will detines 
the powers that the “Trustees” may exercise concern- 
ing the management and control of the estate. ‘These 
powers it is unnecessary to enumerate here. 

The widow, Mrs. Elizabeth Nelson Davis, dissent- 
ed from the terms of the will and claimed dower in 
the estate and instituted proceedings in the Circuit 
Court of Hillsborough County to have her dower set 
apart. 

In view of the probable insolvency of the estate 
exclusive of the proceeds of the insurance policies the 
question arose whether the proceeds of such policies, 
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in view of the attempted disposition of such proceeds 
by will, became part of the estate of the testator and 
therefore subject to the claim of creditors, the widow’s 
claim for dower and the payment of special legacies 
bequeathed by the testator, or did they pass under the 
terms of the will apart from the estate of the de- 
ceased to the “Trustees” in trust for the two minor 
children to be paid out and managed as the will di- 
rected for their exclusive benefit. 

The two minor sons, by their next friend and 
guardian Mrs. Mann, and the latter in her own right, 
exhibited their bill in the Circuit Court for Hillsbor- 
ough County against the “Trustees” Milam and ithe 
Bank; Mrs. Elizabeth Nelson Davis, the widow; The 
Children’s Home Society; George R. Davis, father to 
the deceased; Tiffany and Company of New York and 
Floyd Hurst of Virginia, the two last named being 
creditors of the deceased, and prayed that the court 
should construe the will; that the proceeds of the 
insurance policies should be determined not to be 
subject to the debts of the deceased; nor subject to the 
claim of the widow for dower; that the proceeds of 
the policies be declared to be a trust fund to be admin- 
istered by the “Trustees” and not by the “Executors” 
and that the latter be ordered to turn over the pro- 
ceeds of such policies to the “Trustees” named in the 
will to be held and disposed of according to the terms 
of the will, and for general relief. 

Answers were filed by the “Trustees” and other 
defendants severally. 

The case was heard on bill and answer, and in 
April, 1927, the chancellor rendered his decree hold- 
ing: first, that the proceeds of the insurance policies 
were not subject to the debts of the deceased; second, 
that such proceeds were not subject to the widow’s 
claim for dower nor to the payment of the legacy to 
the Children’s Home Society ; third, that such proceeds 
under the fourth clause of the will to Milam and the 
Bank as trustees, “not as executors”, for the purposes 
stated in the fourth paragraph of the will; fourth, 
that the proceeds of the policies of insurance con- 
stitute a trust fund to be administered by the trustees, 
as such and not as executors; the fifth and sixth para- 
graphs of the decree relate to matters pertaining io 
the administration of the trust fund. 

From this decree the “Trustees”, the widow, the 
Children’s Home Society, George R. Davis, Tiffany 
and Company and Floyd Hurst appealed. The decree 
of the Chancellor was affirmed by a divided court at 
the June Term, 1928. 

A petition for a rehearing was granted and the 
tase Was again orally argued in December, 1928. The 
tase has been thoroughly briefed by able counsel, who 
have been of much assistance to the court in consid- 
ering the single question involved. 

The will of the testator was made on the 25th day 
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of May, 1925. It was filed for probate in November, 
1926. It does not appear from the pleadings or the 
decree where David died or when he was married to 
the defendant Elizabeth Nelson Davis, but it does 
appear that as late as October 5, 1926, he executed his 
promissory notes to Tiffany and Company in the sum 
of nineteen thousand dollars, and in some of the briefs 
it is asserted that he married the defendant Elizabeth 
after the date of his will. It does not appear from 
the pleadings that Davis died in this State, or that he 
was a citizen of this State. The will was signed by 
the testator at Tampa, Florida. 

The cause, in the opinion of a majority of the 
Justices of the Court, should be remanded with direc- 
tions to reform the decree so as to “award the widow 
her dower rights in the proceeds of the insurance 
policies”. 

As the decree is not directed to be amended in 
other respects it is probably intended to be affirmed 
in so far as it holds that the proceeds of the insurance 
policies are not subject to the claims of creditors, or 
to the special legacy to the Children’s Home Society, 
but are subject to the payment of the annuity be- 
queathed to George R. Davis for life and the payment 
of the annuity to the guardian of the minor children 
during the guardianship, and further subject to the 
“terms of the trust created by the said last will and 
testament”. 

It is clear from a careful reading of the will that 
it was the testator’s purpose that his debts, including 
sick-bed and funeral expenses and the special legacy 
to the Children’s Home Society, should be paid out of 
property that he might own or have an interest in at 
the time of his death, and that the “rest and residue” 
of such property “including policies of insurance” on 


his life should go to Milam and the Bank as trustees 


for the purposes set forth in the will. There was no 
effort by the testator to deal directly with the proceeds 
of the policies of insurance as a certain or specific 
fund to be devoted to a certain use. The “policies of 


insurance” along with the “rest and residue” of the 


testator’s estate after the payment of debts and the 
special legacy to the Children’s Home should constitute 
a fund to be devoted to a certain purpose mainly the 
support and education of his two children until they 
arrived at the age of thirty-one years when what was 
left of the fund, whether decreased or increased by 
the management of the trustees, should be divided be- 
tween the children. 

In the meantime the trustees were empowered to 
sell and convey any portion of testator’s “estate”, 
make contracts and execute conveyances to purchas- 
ers; to carry on any business or enterprise in which 
the testator might be engaged; to borrow money and 
secure same by mortgage or pledge; to lease any por- 
tion of the estate for a term of years; to compromise 
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and settle any claims against or in favor of the “es- 
tate’; to acquire by purchase or otherwise additional 
property real or personal;-to carry on the business of 
the “estate”; to acquire stock in other enterprises; to 
improve real estate and build houses; to lend money on 
mortgages or other securities and to “do and perform 
such other acts and things as in their judgment may 
be for the benefit of my estate”. 

A distinction was made in the will and observed in 
the decree of the lower court between the powers of 
Milam and the Bank as “Executors” of the will and 
as “Trustees” of the fund so created. The powers 
and. duties enumerated in the fourth and fifth para- 
graphs of the will were to be exercised and discharged 
by the “Trustees”. 

In view of the insolvency of the estate of the 
testator, exclusive of the proceeds of the insurance 
policies, the question arose as to whether such pro- 
ceeds become part of the estate of the testator upon 
the probate of the will. 

Now, as the widow’s claim for dower, which in 
this case amounts to one third of the personal estate 
in preference over all other claims and free from all 
liability for the debts of the decedent, Section 5494, 
Comp. Gen. Laws 1927, the amount of her dower 
would be augmented by the one third portion of the 
insurance proceeds if they are considered as part of 
the personal estate of the decedent, which is the claim 
definitely set up in her answer. 

It appears from the answer of the executors and 
trustees that the United States Government has a 
claim upon the estate approximating one hundred 
thousand dollars for back income taxes and that in 
view of their information the assets of the estate, ex- 
clusive of the proceeds from the policies of insurance, 
would probably be insufficient to pay other claims. 
The trustees and executors aver that depending upon 
the application of the proceeds of the policies the es- 
tate of the decedent will be solvent or insolvent. 


Now, if the proceeds of the insurance policies be- 
came part of the decedent’s estate, it may be suffi- 
cient to pay the claim of dower, all creditors, the 
Government’s claim for back taxes if established, the 
special legacy to the Children’s Home Society and 
other special legacies, but nothing left for the two 
minor children to whom it is claimed the “rest and 
residue” of the estate after the payment of debts and 
the special legacy to the Children’s Home Society was 
bequeathed and devised. 


So, the question presented by the pleadings in this 
case is: whether the proceeds of the insurance policies 
became on the probate of the will part of the deced- 
ent’s personal estate or whether under the proviso io 
section 4977 Revised General Statutes 1920 such pro- 
ceeds were validly bequeathed to Milam and the Bank 


as trustees for the uses exclusively as set out in the 
will. 

In the case of Woodberry v. Matherson, 19 Fia, 
778, the Court defined the word “dower” as follows: 
“Dower, in its technical and popular acceptation, re. 
fers exclusively to real estate, and according to Black- 
stone, ‘has reference to that portion of the lands or 
tenements of a man, which his widow enjoys during 
her life, after the death of her husband.’ In ihis 
State, however, it has a broader signification by 
statute, including her interest, not only in the realty, 
but also in the personalty of her deceased husband. 
(Laws 1828, 1838) 10 Fla. 258.” That opinion was 
rendered in the year 1883. 

The law upon the subject of dower, as expounded 
in that case has not been modified by statute nor the 
opinion of the court overruled, limited or criticised to 
the present day. The statute upon the subject is a 
hundred years old. Therefore, unless life insurance 
proceeds become part of the personal estate of ihe 
decedent there can be no question of dower in such 
proceeds. Whatever may be the widow’s interest in 
such proceeds it is a misuse of terms to call it “dower”. 
The case of Burdett v. Burdett, 26 Okla. 416, 109 Pac. 
Rep. 922, and reported in 35 L. R. A. (N.S.) 964, defi- 
nitely holds that under the provisions of the statute of 
that State and Indian Territory, the proceeds of life 
insurance policies payable to insured or to his exe- 
cutors are the separate property of the insured and “if 
not otherwise disposed of by him go to his executors as 
part of his estate, subject to the widow’s dower.” 

All the authorities cited in the majority opinion, 
both statutes and decisions, support the proposition 
that “dower” is a widow’s interest in the estate of her 
deceased husband who died seized and possessed of 
property and in the absence of a statute providing 
otherwise, the proceeds of life insurance policies pay- 
able to the insured or his executors, administrators or 
assigns are subject to “dower rights like other per- 
sonal estate of the insured”’. 

It follows therefore that if Mrs. Elizabeth Nelson 
Davis, the widow of the decedent, has any _ interest 
in the proceeds of the insurance policies one of two 
propositions must be true; the proceeds of the policies 
must have become part of the personal estate of the 
decedent upon the probate of the will or she must 
claim as a beneficiary under the policies. 

Now the statute, Section 4977 Revised General 
Statutes 1920 definitely takes the proceeds of such 
policies of life insurance payable to the insured or his 
executors or to named beneficiaries out of the estate of 
the decedent and places them beyond the reach of 
creditors by any legal process unless such policies de- 
clare that they were “effected for the benefit of such 
creditor or creditors”. _ 

‘It is inescapable therefore that those who have any 
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interest in the proceeds of life insurance policies take 
as beneficiaries under the policies and not as widow 
and heirs of the decedent. Even creditors of the de- 
cedent, if they take any interest at all, must take as 
named beneficiaries. 

Life insurance is a matter of contract between the 
insurer and the insured and the rule obtains that 
where a person is named as beneficiary such person 
acquires a vested interest in the policy which cannot 
be divested without his consent unless the right is re- 
served in the contract. See Cook on Insurance p. 126; 
Stringfellow v. Alexander, Fla. , 1178S. R. 899. 

It is a settled rule that the assured in an ordinary 
life insurance policy cannot, by his will, change the 
beneficiary designated in the policy. Virgin v. Mar- 
wick, 97 Me. 578, 55 Atl. Rep. 520; Also see note In 
Re Harton’s Estate, 213 Pa. St. 499, 62 Atl. Rep. 
1058, 4 L. R. A. (N.S.) 939. 

In the year 1872 the Legislature by Chapter 1864, 
Sec. 2347 Revised Statutes merely supplied as bene- 
ficiaries the children, husband or wife of the insured 
in cases Where a person should die in this State leav- 
ing insurance on his or her life in which there were 
no described beneficiaries showing affirmatively that 
the children, husband or wife were intended to be ex- 
cluded. See Pace v. Pace, 19 Fla. 438. 

In the above case Mr. Justice Westcott quoted ap- 
provingly the rule, which was considered as supported 
by the “great weight of authority”, that the benefi- 
ciary under a life policy has a valuable interest which 
becomes vested and passes beyond the control of the 
assured upon its execution and delivery. Construing 
the statute, he said: “to allow participation in the 
proceeds of the policy, by any person other than the 
children, husband or wife of the assured, the policy 
must in terms state that it was for some other person, 
creditor or creditors”; that “There can be no exclu- 
sion of these parties, unless the purpose to exclude 
them is manifest and without doubt, and the purpose 
must appear as we have stated”. It was held that the 
administrator held no interest as such in the proceeds 
of the policy. 

In the case of Eppinger, Russell & Co. v. Canepa, 
20 Fla. 262, in an opinion by the same learned justice 
speaking of life insurance and the assured said: “He 
had a right to direct to whom it should be paid. In- 
surance policies other than those payable before death, 
are ordinarily taken out for the benefit of some third 
Person or class of persons, and not as a mere invest- 
ment for the benefit of creditors. It was in view of 
this supposed intention that our statute was enacted.” 

The amendment of 1897 Chap. 4555, Sec. 3154, Gen. 
Stats. consisted of a proviso to Sec. 1 of Chap. 1864, 
Laws 1872. It merely secured to the insured the 
Power to bequeath the proceeds of insurance taken 
out upon his own life for the benefit of his estate to 
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any person for any use in like manner as he might 
bequeath or devise any other property or effects other 
than his homestead. 

This statute as amended was construed by this 
Court in the case of Maclean v. Fisher, 60 Fla. 331, 
53 South. Rep. 614. It was held that under the pro- 
visions of the statute a man could bequeath the pro- 
ceeds of life insurance taken out upon his own life 
for the benefit of his estate to another person to the 
exclusion of his wife. 

In explanation of this construction of the statute, 
it is said in the majority opinion in the instant case, 
that Mrs. Maclean, the widow, “claimed as sole heir at 
law and not a dower right”. It is true that the bill 
alleged that Mrs. Maclean was the widow of Alexan- 
der Suter Maclean; that he died leaving insurance on 
his life payable to himself, his executors and assigns; 
that he died testate and by his will bequeathed and 
devised “all his property, real, personal and mixed” 
to Augustus Alston Fisher, “particularly naming and 
specifying in said last will and testament the proceeds 
of the said two life insurance policies’. It was alleged 
that he left “no property of any kind or description 
real, personal or mixed, save and except the said two 
life insurance policies”. She claimed, it is true, that 
the proceeds of the two policies inured exclusively to 
her benefit, there being no child or children. Fisher 
had been the executor of Maclean’s will and the ben- 
eficiary of the will. The prayer was for an account- 
ing against the administrators of Fisher’s estate of 
what was due and owing to Mrs. Maclean by that es- 
tate; that the defendants be required to pay to her 
“‘what shall be found properly to be due on taking the 
account” and that she have such other and further 
relief as should seem meet and proper. 

The Court said: “Under this statute we are 
clearly of the opinion that Alexander S. Maclean had 
the lawful right by his will to bequeath the proceeds 
of the two policies mentioned in the bill, as he did do, 
to Augustus Alston Fisher and that under said will 
the latter became on the death of said Maclean entitled 
to the proceeds of said life policies.” 

What the court decided was the right of Maclean 
to bequeath the proceeds of the two policies to any 
person whatsoever for any use. It was the law when . 
that case was decided, as it is now, that the wife’s 
statutory dower rights in her husband’s property are 
not only superior to the husband’s will but those dower 
rights are more liberal to the widow than were the 
common law dower rights, Herzog v. Trust Company, 
67 Fla. 54, 64 South. Rep. 426; that a widow’s dower 
becomes vested by statute upon her husband’s death 
and it is unnecessary to take action to secure it. Ser- 
kissian v. Newman, 85 Fla. 388, 96 South. Rep. 378. 

It has been the law since 1828 that a widow’s 
dower in personalty where her husband dies intestate 
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or makes his last will and does not make provision for 
his wife therein, consists of one half of the personaity 
if there be one child or no children, but if there be 
more than one child then it consists of one third of the 
personal estate and the claim has preference over all 
others and the share shall be free from all liability for 
the debts of the deceased. See Section 5494 Comp. 
Gen. Laws 1927. 

If Mrs. Maclean’s dower rights became a vested 
interest upon the death of her husband how did such 
interest become divested? If under her dower rights 
she had a vested interest in one half or one third of 
the proceeds of her husband’s life policies the court 
had the power under the prayer for general relief to 
award it out of the proceeds. 

It would be quibbling with justice to say that al- 
though she had a vested interest in fee simple in half 
of the proceeds, yet as she asked for all she should be 
awarded nothing. Such a position could be sustained 
neither in law nor morals. 

I am, therefore, impelled to conclude that in the 
Maclean case the court held that the proceeds of the 
life policies were validly bequeathed by the testator 
to Fisher to the exclusion of any claim of the widow 
whether as heir, or for dower, or as a beneficiary un- 
der the policies. 

The act of 1903 Chapter 5165 made no material 
amendment either in the statute proper or the proviso. 

The function of a proviso is to limit the language 
of the legislature. It will not be deemed intended 
from doubtful words to enlarge or extend the act of 
the provision on which it is engrafted. Sutherland 
on Statutory Construction p. 297; 36 Cyc. 1161. 

It restrains or modifies the enacting clause, ex- 
cepting something from its operation which otherwise 
would have been within it. Only those cases that are 
fairly within the terms of the proviso are taken out 
of the operation of the statute by it. Futch v. Adams, 
47 Fla. 257, 36 South. Rep. 575. 


The majority opinion rests upon the theory that 
the widow of the decedent has a dower right in the 
proceeds of the policies of insurance. It is said that 
if the proceeds of the policies “pass under the will they 
are like ‘other property or effects’ of a married man 
subject to the dower rights of his wife even as against 
his last will and testament if she duly asserts her 
dower rights”. I do not agree to that statement of the 
law. It is not justified in my opinion by any statute 
of this State or any decision of this court or the gen- 
eral law of life insurance. 


The statute merely declares who the beneficiaries 
of life insurance policies shall be in cases where the 
policies are made payable to the insured, his or her 
executors or his or her estate, reserving and limiting 
to him or her the right to bequeath it to any person 


whomsoever for any purpose to the exclusion of heirs 
or widow or husband, as the case may be. 

The majority opinion, as well as the concurring 
opinion of Mr. Justice Brown, seems to agree to the 
following propositions: 

First, in the absence of statute the proceeds of 
life insurance, where the policies are payable to the 
insured or his or her estate or his or her executors 
and administrators, become upon the death of the in. 
sured part of his or her personal estate only in the 
event he dies leaving no widow or children. If he 
leaves wife and children they take as_ beneficiaries 
under the policies and not as widow and heirs; 

Second, that under Chapter 1864 Laws of 1872 in. 
surance inures exclusively to the benefit of the child 
or children, husband or wife, in equal portions and 
shall not be liable for the claims of creditors; 

Third, that under the provisions of the same stat- 
ute, as amended in 1897 by Chapter 4555 and 1903 by 
Chapter 5165, such insurance inures to the benefit of 
the same persons, viz: child or children and husband 
or wife of the insured in equal portions but that un- 
der the proviso adopted in 1897 and amended in 1903 
the insured may bequeath the proceeds of the insur- 
ance to any person for any use; 

Fourth, that when such insurance proceeds are be- 
queathed by a man who leaves a widow surviving him 
and makes no provision for her in his will or such 
provision as does not meet with her approval she may 
dissent from the “disposition made of such insurance 
by the will, she may have her dower of one-third 
therein”. 

I am unable to accept the last proposition. It is 
difficult to understand how the wife’s interest in life 
insurance proceeds under the provisions of the statute 
being the interest of a beneficiary may become a 
“dower” interest in the proceeds of the insurance if 
the husband makes a will in which he bequeaths the 
proceeds of the insurance to a person other than the 
wife but which proceeds never became a part of his 
estate. The statute provides that the insurance shall 
inure exclusively to the benefit of the “children and 
husband or wife of such person in equal portions” 
where no bequest of the proceeds is made to another. 
The language of the statute cannot be reasonably con- 
strued as favoring the wife over the husband in the 
matter of the benefit which inures from such policies. 
If a married woman’s life is insured and the policies 
are payable to her estate may she by will bequeath 
the proceeds to whomsoever she desires for any use? 
Section 5458 Comp. Gen. Laws 1927. 

If she makes such will may she exclude husband 
and children from participation in the benefits of the 
policies? Does the statute operate in one way when 
it is the wife who makes the will and in another when 
the husband makes it? 
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The statute provides that the proceeds inure to 
“children and husband or wife of such person in equal 
portions”. If the husband should be the one upon 
whose life the policies are issued and he should leave 
surviving him a wife and ten children, if he made no 
will the wife’s portion would be one eleventh in the 
insurance proceeds. Does the widow’s interest in- 
crease to a third upon the making of a will in which 
he attempts to bequeath the proceeds to a trustee for 
the benefit of his children? 

May the wife claim dower in property that never 
becomes part of the husband’s estate? Does the 
widow’s dissent from the provisions of the will annul 
the bequest of the proceeds of the policies? 


If the majority and concurring opinions are cor- 
rect those questions must all be answered in the af- 
firmative. 


Under the statute of this State the proceeds of life 
insurance policies on the life of a married man or 
woman payable as the policies in this case were are 
never potential assets of the estate of either unless 
the wife or husband, as the case may be, dies leaving 
the insured without children. So long as either Sas 
wife or husband or children the proceeds of the pol- 
icies under the statute must pass to the surviving wife 
or husband and children of the insured in equal por- 
tions, provided the insured does not bequeath such 
proceeds to others. It is inevitable therefore that the 
wife never has a “dower” or “inchoate interest of 
dower” in the proceeds of such policies. She has un- 
der the statute an equal portion with the children in 
such proceeds which may be the entire interest or a 
very small portion of the entire proceeds. A dower 
interest becomes vested on the death of the husband 
but if there was no right of dower in the insurance 
proceeds when did-the dower interest come into po- 
tential existence and when did it become vested? Did 
it become vested when the husband died? Obviously 
not because he may have made no will. Did it become 
vested when he made a will? No, because he may 
have been unmarried then and even though he subse- 
quently married the will may not be probated? It fol- 
lows, therefore from the majority opinion that this 
creation of legal fiction called “dower rights in in- 
surance proceeds” comes into existence and becomes 
vested in the wife not in the husband’s estate on his 
death but in property that never becomes part of his 
estate and then only upon the probate of his will, the 
terms of which may not please her. Another peculiar 
feature of this newly made “rights of married women” 
is that she may on the death of her husband, who at- 
tempts to bequeath the proceeds of his life insurance 
policies to his children or to a trustee for their ben- 
efit, change at her pleasure her status from benefi- 
‘lary under the policies if there were no will to a one- 


~~ 


third interest in the proceeds by the simple process of 
calling it her dower. 

I regret that I cannot agree with my fellow mem- 
bers of the court in the conclusion reached by them in 
this case and I prepare this too lengthy dissenting 
opinion with many misgivings as to its propriety and 
the reasoning in which it is cast but in full confidence 
as to its merit. I am convinced that the beneficent 
purposes of a wise statute fail by the construction 
adopted and are diverted by the argument in the ma- 
jority opinion. 

BUFORD, J., concurs. 


T. B. C. VOGES trading and doing 
business under the firm name 

and style of 

VOGES MOTOR COMPANY, 


Appellant, 
Vv. DADE COUNTY. 
NELSON E. WARD, 
Appellee. 


BROWN, J. 

The writ of error in this case brings up for re- 
view from the Circuit Court of Dade County a judg- 
ment in favor of the defendant in an action of re- 
plevin. 

The plaintiff, T. B. C. Voges, doing business as 
Voges Motor Co., sold and delivered a Bethlehem 
motor truck to the defendant, Nelson E. Ward, for 
$3,936.64, $1,000.00 of which was paid in cash, the 
balance being payable in twelve monthly installments 
of $244.72 each evidenced by twelve promissory 
notes. There was a written contract between the 
parties, entitled a ‘conditional sale agreement,” which 
recited the sale, the price and the execution of the 
notes above mentioned, and which provided that the 
title to said car should remain in the seller until all 
of said notes and interest, together with costs of col- 
lection “and any judgment which might be rendered 
upon said notes or any of them,” shall have been paid, 
and that ‘no assignment, negotiation or extension of 
said notes or any of them shall in any way be con- 
strued as a waiver of these conditions.” 

In the contract, the purchaser also agreed to keep 
the car insured against fire, theft and collision, for 
the benefit, in case of loss or damage, first of the 
seller, then of the purchaser, as their interests might 
appear. 

The remainder of the contract reads as follows: 

“Upon any default in the payment of the prin- 
cipal or interest of any of said notes, or upon the 
breach of any of the conditions and covenants 
herein, or if at any time the credit status of Pur- 
chaser should so change as to render his contin- 
ued possession of the Car unsafe for Seller or 
assigns, then any holder of the unmatured notes 


rs 

ng 

he 
of : 
he 
rs 
n- 

he 
he a 
es 

ld 
t- 
of 
)3 
h 
is 
te 
a 
if 
le 
ll 
) a 

e — 

? 


56 FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


and contract may at his option declare all of the 
said notes immediately due and payable, and the 
same shall thereupon become immediately due 
and payable. The Seller may at his option, by 
collection, suit or otherwise, enforce payment of 
said notes, but no suits or legal proceedings with 
respect thereto shall be deemed any waiver of 
the right of Seller to take possession of the car 
on default or breach as herein set forth.” 
“Upon any default in payment, or upon breach 
of any condition or covenant herein made by the 
Purchaser, or if the Seller or assigns shall deem 
the security for the payment of said notes intend- 
ed to be afforded hereby insufficient or unsafe, 
the Purchaser shall on demand by the Seller, or 
assigns, forthwith deliver the Car in as good con- 
dition as when received by Purchaser, ordinary 
wear and tear excepted, and should Purchaser 
fail or refuse on such demand to deliver the Car 
as aforesaid, the Purchaser agrees that the bona 
fide holder of the notes and contract shall have 
the right, without any further notice or demand 
forthwith to take possession of the Car, wherever 
found, and for such purpose licenses and author- 
izes the entry of any premises of the Purchaser, 
with or without force or process of law, and, at 
the option of the bona fide holder of the notes 
and contract all payments made by Purchaser 
with respect to the indebtedness represented by 
the notes herein may be retained as liquidated 
damages for the nonfulfilment or breach of per- 
formance of this agreement, for loss in value with 
respect to the Car, and for the rental value there- 
of, or, the Car may be sold at public or private 
sale at any time thereafter, with or without no- 
tice to the Purchaser, unless otherwise provided 
by law, and the Seller or assigns have the right 
to become the purchaser of said motor vehicle at 
any sale thereof, and if upon such sale the pro- 
ceeds thereof are insufficient to pay the sums re- 
maining unpaid with respect to said notes with 
interest and the expenses caused by such repos- 
session, including expense incurred in locating the 
Car, premium on judicial bond, attorneys’ fees, 
repairs, storage, liens and expense of sale, any 
deficiency shall be paid by, and any overplus 
shall be paid to, the Purchaser. The terms hereof 
shall be binding upon and enure to the benefit of 
the heirs, executors, administrators, successors 
and designs of the parties hereto.” 
This contract was filed and recorded in the office 
of the clerk of the Circuit Court. 
The notes were all in the same form. The one 
first falling due read as follows: 
$244.72 (Town and State) Miami, Fla. 
Date March 4, 1924 


FOR VALUE RECEIVED, on or before April 
4, 1924 the undersigned promises to pay to the 
order of VOGES MOTOR CO Two Hundred For. 
ty-Four & 72/100 Dollars ($244.72) at the First 
National Bank. 
This note is one of a series of 12 
notes referred to in Conditional 
Sale Agreement, Chattel Mort- 
gage, or lease Agreement dated 


City of Miami, State 
of Florida, in New 


March 4, 1924 executed by the York City Ex. 
maker hereof covering BETH- change. Nelson £, 
LEHEM Motor Vehicle No. G. Ward, P. O. Box 
N. 25097. 1925. 
(Indicate above, make and 
number.) 


Address: Lemon City, Fla. 
The following appears on the back thereof: 
“Presentment, demand, protest, and all no- 
tices in connection therewith waived.” 

Nineteen days after default in the payment of ihe 
first note, Voges brought this replevin suit, made 
bond in the sum of $6,000.00 and secured possession 
of the truck. 

The first trial of the case resulted in a verdict for 
the plaintiff, which on motion was set aside, and a 
new trial granted. The second trial was had about 
two years after the suit was brought, and upon an in- 
structed verdict judgment was rendered in favor of 
the defendant, by which the defendant recovered 
against the plaintiff the value of the truck, $3,000.00, 
and damages for the detention thereof to the amount 
of $10,560.00. 

Upon the last trial the evidence developed that 
shortly after the execution of the contract and notes, 
the plaintiff endorsed all of the notes in blank and de- 
livered them for a valuable consideration to the Beth- 
lehem Motors Corporation, which negotiated them 
with Farmer & Ochs Company, Plaintiff, however, 
retained possession of the contract. The defendant 
defaulted in the payment of the first note, and a few 
days later the plaintiff paid this note, and about a 
week later brought this suit. While the evidence was 
not entirely clear on the point, it afforded a fair in- 
ference that the first note had been returned to plain- 
tiff and was in his possession when the suit was 
brought. After suit was begun, defendant defaulted 
in the payment of the remaining notes, all of which 
were paid and taken up by plaintiff, and all the notes 
were offered in evidence by plaintiff on the trial. 
They bore the endorsements of the plaintiff, the Beth- 
lehem Motors Corporation and Farmer & Ochs Com- 
pany. The defendant objected to the admission of all 
of the notes on numerous grounds. The court ad- 
mitted in evidence the first note, which had been paid 
by plaintiff before filing suit, but excluded the oth- 
ers. The court stated that the suit had been prema- 
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turely brought, and on motion instructed a verdict in 
favor of the defendant for the value of the property 
at the time of the institution of the suit, $3,000.00, 
and $110.00 per week as the damages sustained by the 
defendant by reason of its unlawful detention. Pre- 
termitting at this time the question as to whether the 
defendant was entitled to a verdict at all, and if so, 
whether he was entitled to one upon the basis in- 
structed by the court, there was evidence by the plain- 
tiff as to the value of the property being $3,000.00, 
and its rental value even more than sufficient to sus- 
tain the surprising amount instructed and allowed by 
the verdict. Motion for new trial was denied. To the 
judgment rendered on this verdict for the total sum 
of $13,560.00, plaintiff took this writ of error. 

The first question that presents itself is whether 
the notes given by the defendant to the plaintiff were 
unconditional, negotiable promissory notes. The form 
of each note used, that is, the body of the note, is an 
unconditional promise to pay to the order of a named 
payee a definite sum of money at a determinable fu- 
ture date, and complies with all the requirements 
necessary to negotiability as prescribed by the nego- 
tiable instruments law. See Section 6761 Comp. Gen. 
Laws. But it is contended that the notation in the 
lower left hand corner, above set forth, rendered the 
notes non-negotiable. Yet this notation is but a state- 
ment of the transaction which gave rise to the instru- 
ment. Section 6763 C. G. L., provides that: “An 
unqualified order or promise to pay is unconditional 
within the meaning of this chapter, though coupled 
with: (1) An indication of a particular fund out of 
which reimbursement is to be made, or a particular 
account to be debited with the amount: or, (2) A 
statement of the transaction which gives rise to the 
instrument. But an order or promise to pay out of 
a particular fund-is not unconditional.” 

The notes here involved are entirely different from 
the note held not negotiable in Mason v. Flowers, 107 
So., 334, 91 Fla., 224. The notation in the corner of 
each note does not indicate that the notes are in any 
way conditioned or controlled, or their negotiability 
impaired by the contract; it merely states that the 
note is one of a series of notes “referred to” in a cer- 
tain contract bearing the same date and covering a 
designated motor vehicle. The terms or nature of 
the contract are not stated. It is merely mentioned as 
a “conditional sale agreement, chattel mortgage, or 
lease agreement.” The notation being in the alterna- 
tive, a purchaser of the note hd as much ground to 
Presume that the transaction which gave rise to ihe 
Instrument was a mortgage, or a lease, as that it was 
4 conditional sale contret. The note itself being un- 
conditional, and the presumption, when in the hands 
of a bona fide purchaser for value in due course and 
before maturity, being in favor of its negotiability, 


we do not think the notation in the lower left hand 
corner of these notes was sufficient to render them 
non-negotiable. 

The well settled geeral rule is that the reference 
in a bill or note to some extrinsic agreement, in order 
to destroy its negotiability, must be such as indicates 
that the paper is to be burdened with the conditions of 
that agreement. Where, therefore, the reference is 
simply a recital of the consideration for which the 
paper was given, or is merely a reference to the origin 
of the transaction, its negotiability is not affected 
thereby. But where a bill or note contains a refer- 
ence to some extrinsic contract in such a way as to 
make the bill or note subject to the terms of that con- 
tract, the negotiability of the paper is destroyed. 3 
R. C. L., 918; 8 C. J. 120; Utah Lake Irrigation Co., 
v. Allen, 231 Pac. 818, 37 A. L. R. 651, and note p. 
655; Commercial Nat’! Bank v. Burch, (Ill.) 31 N. E. 
420, 33 A. S. R. 331; Strand Amusement Co. v. Fox, 
(Ala.) 87 So., 332, 14 A. L. R. 1121, and note on pages 
1126-1133. In the cited Alabama case, it was held 
that the words “as per contract,” written in the lower 
left hand corner of a note, did not destroy its nego- 
tiability. See also Taylor v. Am. National Bank, 63 
Fla., 631, 57 So., 678, and Chicago Ry. Equipment 
Co. v. Merchant’s Nat’l Bank, 136 U. S. 268, 34 Law 
ed. 349, which haev some bearing on the above ques- 
tion. It has been said that a negotiable instrument is 
“a courier without luggage, whose countenance is its 
passport.” There is no “luggage” in the body of these 
notes, nor anything on their “countenances” (if this 
figurative language be broad enough to cover the no- 
tations on their faces) to show that they are burdened 
with luggage located elsewhere. The principles stated 
in the case of Sumter County State Bank, 68 Fla., 473, 
67 So., 169, and 3 R. C. L., 1063, cited by appellant, are 
good law, but are not in point just here. 

The next question to be considered is whether the 
contract between the parties is a conditional sale con- 
tract or a chattel mortgage. 

Section 5724 Comp. Gen. Laws provides that “all 
deeds of conveyance, obligations conditioned or de- 
feasible, bills of sale or other instruments of writing 
conveying or selling property, either real or personal, 
for the purpose or with the intention of securing the 
payment of money, * * * shall be deemed and held 
mortgages, and shall be subject to the same rules of 
foreclosure and to the same regulations, restraints 
and forms as are prescribed in relation to mortgages.” 

In Cary & Co. v. Hyer, 107 So., 684, 91 Fla., 322, 
this court, speaking through Mr. Justice Strum, said: 
“A cardinal rule in the construction of ambiguous 
contracts is that the intention of the parties, when 
ascertained, will govern. (Citing authorities.) 
Where parties intend a conditional sale rather than a 
mortgage, that intention will be given effect. Smith 
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v. Hope, 35 So., 865, 47 Fla., 295. But in view of the 
provisions of our statute, even if it were not so in- 
dependently thereof, neither artifice nor form, nor 
superficial declaration of intention will successfully 
obscure the true nature of the transaction. That pur- 
pose and intention is therefore to be ascertained, not 
alone from the form of the instrument which evi- 
dences the transaction, but principally from the con- 
duct of the parties and a fair consideration of the 
entire transaction as disclosed by the underlying facts 
and circumstances. An important if not a controlling 
guide in determining the intention of the parties is 
the purpose sought to be accomplished by them. Pur- 
pose is usually an unerring indication of intention.” 
It was also said in the opinion in that case that the 
principles applicable in determining whether an in- 
strument is or is not a mortgage will obtain in courts 
of law as well as in courts of equity, and are appli- 
cable alike to both real and personal property. 

There are certain features of the transaction here 
under consideration which distinguish it from the 
ordinary conditional sale. 

While the contract contains a retention of title 
clause, this itself is unusual, in that it purports to re- 
tain the title in the seller not only until the notes evi- 
dencing the debt are paid, but also until any judgment 
which may be rendered on said notes is paid, whereas 
the general rule is that when the seller elects to sue 
for the recovery of the debt, he thereby affirms the 
sale, thus waiving his rights to repossess the property, 
and the title to the property vests absolutely in the 
buyer. Estrick on Installment Sales, section 317, 
citing numerous cases; American Process Co., v. Fla. 
White Pressed Brick Co., 56 Fla., 116, 47 So., 942, 16 
Ann. Cases 1054: Helton v. Sinclair, 113 So. 568, 93 
Fla., 112. 

The purpose of the contract to make the debt ab- 
solute and binding upon the purchaser in any event, 
if the seller so wills it, is further shown by the pro- 
vision that upon default the holder of the contract 
and notes may retake the property and retain all 
payments made as liquidated damages, or he may sell 
the property at public or private sale and apply the 
proceeds to the balance due on the notes, and if there 
be a surplus, turn it over to the purchaser, and if 
there be a deficiency the purchaser shall be liable for 
it. Thus, under the contract, the seller can retake the 
property, retaining the payments already made, then 
sell the property, applying the proceeds on the debt, 
and proceed against the purchaser for the full balance 
of the purchase price. The absolute character of the 
purchaser’s debt for the purchase price is further em- 
phasized by the seller’s taking negotiable promissory 
notes therefor, making it possible for the seller to dis- 
pose of such notes or any of them to a purchaser for 
value in due course before maturity in such a way as 


to prevent the purchaser from setting up, in defense 
of any action by a holder to enforce payment, any 
equities existing between the original parties of which 
the holder had no knowledge when he acquired the 
paper ; thus making the purchaser absolutely liable fo; 
the debt though meanwhile the seller may have ye. 
possessed the property purchased. In the case of a 
mortgage it is quite generally held that the mortgagee 
may ordinarily foreclose his mortgage in equity and 
also sue at law to recover the debt, and he may pursue 
these remedies concurrently to secure satisfaction of 
the entire debt, though he is entitled to but one sat- 
isfaction. Jones’ Chattel Mortgages, section 758, 5th 
ed.; 41 C. J. 654 et seq. But such is not the case as 
regards a true conditional sale. In Jones on Chattel 
Mortgages, p. 46, it is said: 

“The optional payment of the purchase price 
is as essential to constitute a transaction a con- 
ditional sale, as the conditional passing of the 
title. Hence a transaction that in express ternis 
imposes an unconditional liability upon the ven- 
dee to pay the purchase price for the property 
delivered, however characterized by the parties, 
is essentially and in legal effect an absolute and 
not a conditional sale. If the purchaser becomes 
liable unconditionally for the purchase price, al- 
though by the agreement he may never get the 
title and ownership of the property, then the 
agreement is an evasion of the registration 
statute, as its purpose is simply to retain a secret 
lien.” 

In the American Process Company case, above 
cited, Mr. Justice Whitfield, writing the opinion of 
the court, said: 

“Where property is sold on credit and _ the 
title thereto retained by the vendor, upon a breach 
of the conditions of the sale the vendor may either 
treat the sale as absolute and sue for the price 
thereof, or he may treat the sale as cancelled and 
recover the property; but the vendor cannot pur- 
sue both courses, and the election to pursue either 
one of two inconsistent remedies may in law 
operate as an abandonment or a waiver of the 
other. The vendor may elect between incousist- 
ent remedies but he may not pursue inconsistent 
remedies for the enforcement of his property 
rights. 

Where an action is brought for the price of 
all the goods sold it is a concession that title has 
passed, and the vendor may not in general also 
prosecute an action for the recovery of al! the 
same property upon the theory that the title 
thereto has not passed from him.” 

Mr. Justice Ellis, speaking for the court in the 
recent case of Helton v. Sinclair, also above cited, 
said: 
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“There is no doctrine more thoroughly estab- 

lished in this state than that, when one holds a 

conditional sales contract in which he reserved 

the title to the personal property sold and re- 
tains the right, upon the failure of the vendee to 
make the stipulated payments, to retake posses- 
sion of the property, he cannot, after exercising 
his right to retake the property, continue the 
pursuit of the purchaser on the debt. He can- 
not be both owner of the property sold and cred- 
itor of the vendee for the amount of the purchase 

‘price. He cannot have both the remedy of retak- 

ing possession of his property and suit to enforce 

the debt for the purchase price. See Malone v. 

Meres (Fla.) 109 So., 677; American Process Co. 

v. Florida White Pressed Brick Co., 56 Fla., 116, 

47 So., 942, 16 Ann. Cases 1054.” 

See also 6 Am. & Eng. Encyc. Law, 480; 24 

R. C. L. 483, Estrich on Installment Sales, sec- 

tion 325. 

The holding that in certain cases the seller may 
elect to treat the retention of title contract as a mere 
security for the debt, in the nature of a mortgage to 
secure the payment of the purchase price, and pro- 
ceed in equity for its foreclosure, (which method gives 
the purchaser some advantage and protection by re- 
cognizing and protecting his equity in the property 
arising from the payments he has made on the pur- 
chase price), does not abrogate the doctrine laid down 
in the cases cited. See Varn v. Ashbrook, 84 Fia., 626, 


f 94 So., 384; Malone v. Meres, 91 Fla., 709, 109 So., 


677. And in Alabama it is held that where, under a 
conditional sales contract, the purchaser, after having 
made substantial payments, defaults, he may go into 
equity and secure relief against the forfeiture stipu- 
lated in the contract upon the payment of the balance 
due. Barton v. Broyles Stove and Furniture Co., 
(Ala.) 103 So., 854. There is apparent also an ad- 
vantage to the seller in treating the contract as a 
mortgage, as shown in the case of Malone v. Meres, 
supra, in that if upon foreclosure sale the property 
does not bring enough to pay the debt, the seller may 
move for a deficiency decree against the purchaser 
for the balance remaining unpaid. On the other hand, 
there is also a possible advantage to the purchaser in 
tase the property sells for more than the amount due, 
in that he would become entitled to the surplus. It 
is perhaps for some such reasons as these, and others 
Which might be mentioned, which incline the courts, 
i cases of doubt, to hold the transaction a mortgage 
rather than a conditional sale, so that the essential 
rights of the parties may be better protected. 

There is a decided conflict among the authorities 
as to the effect of a transfer of the purchase money 
obligation upon the title reserved in a conditional con- 
tract of sale. Estrich on Installment Sales, Section 


296 et seq. Some courts hold that such a transfer, 
especially where the debt is evidenced by negotiable 
paper, constitutes an election to treat the obligation 
as an absolute debt, and that such an election vests 
the title to the property in the purchaser. A _ well 
reasoned case to this effect is Winter Motor Carriage 
Co. v. Broadway Automobile Co., 65 Wash. 650, 118 
Pac. 817, 37 L. R. A. N. S., 71, and in a note to this 
case the authorities are reviewed. Other cases hold 
that a transfer of the obligation transfers the secur- 
ity also, and vests the title in the transferee; while 
in still others it is held that such a transfer leaves the 
legal title in the vendor. In Mississippi it is held 
that such a transfer of the purchase money notes 
leaves the title in the vendor in trust for the indorsees 
and that where suits are brought by the indorsees 
against the purchaser, the vendor may still replevin 
the property, but he must apply the money realized 
therefrom to the payment of the debt. See McPher- 
son v. Acme Lumber Co., 70 Miss. 649, 12 So., 857; 
and Wells vs. Crawford, 23 Cola. 103, 127 Pac. 914; 
24 R. C. L. 479. It will be noted from the opinion 
in the Mississippi case, however, that it is held in that 
jurisdiction that the vendor in a conditional sale con- 
tract is regarded as retaining the title simply as se- 
curity for the debt for the purchase price—which, 
under our statute would make him a mortgagee—and 
that where the purchase money notes are assigned, he 
retains the title for the benefit of and as trustee for 
the holders of the notes. This doctrine, that a sever- 
ance of the debt from the retention of title contract 
does not impair either, but gives the transferees the 
right to sue on the notes and yet leaves the title in 
the vendor, so that he may replevin the property, is 
somewhat unique, in that it exposes the purchaser to 
danger of cross fire from two or more different 
quarters, by which he may possibly be made to lose 
the property and yet be forced to pay the debt. In the 
case of a mortgage, the assignment of the entire debt 
carries with it all the mortgagee’s equitable interest 
in the mortgaged property; the effect being that the 
assignee takes the mortgage along with the note. 
And assignment of part of the mortgage debt carries 
with it pro tanto the mortgage security; and a sub- 
sequent payment of such part so transferred extin- 
guished the mortgage as to the part so transferred 
leaving it operative as to the part unpaid. Jones 
Chattel Mtges., 5th ed. sec. 503 et seq. Where the 
mortgage is regarded as vesting the legal title in the 
mortgagee, subject to being divested upon payment of 
the mortgage debt, somewhat different rules apply. 
In such case, it is held in some jurisdictions that an 
assignment of the debt does not pass the legal interest 
of the mortgagee to the assignee, and he cannot main- 
tain replevin in his own name; though he may, in the 
absence of express stipulation to the contrary, bring 
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an action in the name of the mortgagee, who holds, in 
such case, the legal title in trust for such assignee’s 
benefit. A mortgage is incident to the debt secured, 
and it has been held that an assignment of the mort- 
gage without the debt is either a nullity, or a transfer 
of the legal title in trust for the holder of the debt. 
Jones Chattel Mtges., swpra. There are cases also 
which hold that, as to conditional sales, where the 
seller has transferred and indorsed the notes, he is 
still entitled to enforce the condition and replevin the 
property, he being interested as the indorser of the 
notes in securing satisfaction thereof out of the pro- 
ceeds of the sale of the property. This is the holding 
in Tennessee, where the vendor retaining title is re- 
garded as doing so as a mere security for the payment 
of the price, partaking of the nature of a lien. Mc- 
Donald Automobile Co. v. Bicknell, 129 Tenn. 493. 
167 S. W. 108, Ann. Cas. 1916 A, 265. 

In Roof v. Chattanooga Wood Split Pulley Co., 36 
Fla., 284, 19 So. 597, the Pulley Company sold a cer- 
tain chattel, taking notes which provided for reten- 
tion of title in the seller until paid. These notes, 
which embraced the contract and hence gave notice 
thereof, were indorsed and transferred to a bank with 
an express guarantee of payment by the indorser. 
There was default in the payment of the notes, and 
the Pulley Company brought a replevin suit in its 
name for the use and benefit of the bank for the re- 
covery of the possession of the property. The court 
held that replevin was essentially a possessory action 
and recovery could only be had by a plaintiff entitled 
to possession; that the indorsement of the notes did 
not vest the title to the property in the indorsee, but 
that it remained in the seller, the payee of the notes, 
and that upon default in the payment of the notes the 
seller could bring replevin in its own name, though 
the notes were still held by the bank. The words “for 
the use of,” etc. were disregarded as being mere sur- 
plusage, and the judgment for plaintiff affirmed. The 
ruling in this case was followed in Malsby v. Gamble, 
61 Fla., 310, 54 So., 766. It does not appear whether 
or not the notes in these cases were transferred mere- 
ly as collateral. A transfer of such a note as col- 
lateral is held in some states to authorize replevin by 
the seller, on default, but there is, as we have seen, a 
strong current of authority to the effect that an as- 
signment of the notes, when negotiable in form, even 
where the conditional sale contract is retained by the 
seller, constitutes an election to treat the debt as ab- 
solute and unconditional, and the sale likewise, vesting 
title in the purchaser. But in the two Florida cases 
just cited the conditional sale contract was embraced 
in the notes, and the indorsees took with notice of the 
conditional] character of the obligation, and hence sub- 
ject to any defense that the maker might have against 
the original payee. Sumter County Bank v. Hays, 


68 Fla., 473, 67 So., 109. This court has not there. 
fore, been called to pass upon the effect of a transfer 
by the seller of negotiable notes taken to evidence the 
purchase price of property sold under a conditional 
sale contract, where the seller retains the contract, 
We have seen that some courts hold that such a trans. 
fer constitutes an election and waives the selley’s 
rights in the property and. confines him to the debt, 
If it be a true conditional sale, this would appear to be 
consistent, for any defense the purchaser might haye 
against the seller would avail him nothing as against 
a holder of the negotiable paper acquired in due 
course and without actual notice or knowledge of the 
purchaser’s rights as against the seller. Prof. Wij- 
liston, in his work on Sales, section 579a, says: 

“If it be granted that the seller is compelled 
to elect between treating the goods as his own, 
on the one hand, and treating them as the buyer's 
on the other, thus giving him on the first sup- 
position the right to reclaim the goods, and on 
the second supposition the right to recover the 
price, it would seem that any manifestation of 
election to take one course or the other would be 
conclusive. It would follow therefore that bring- 
ing suit for the price would operate immediately 
as an election and preclude subsequent seizure of 
the goods, although the action for the price was 
discontinued. 

A better view, since it involves less practical 
injustice, is that the action for the price must be 
prosecuted to judgment in order to bar reclaim- 
ing the goods, or, at least, that a discontinuance 
of the action for the price before judgment pre- 
vents a conclusive election. Even these views, 
however, are without foundation in principle und 
unfortunate in result. The seller should be al- 
lowed to prosecute an action for the price io 
judgment and retain the property in the goods as 
security to enforce payment of the judgment.” 

But the latter portion of Prof. Williston’s com- 
ments are no doubt colored by his view of the inherent 
nature of such contracts. In section 330, he says: 

“The situation is, therefore, identical with the 
case of the condition subsequent, except that in the 
case of the condition precedent the seller has 4 
bare legal title for the purpose of security only, 
while in the case of the condition subsequent the 
seller has only the right to regain a legal title on 
the happening of a condition. 

As the purpose of the seller’s right, whether 
a legal title or whether a right to resume the 
title on breach of condition, is merely to give him 
security for payment of the price, the trans- 
action is in its essence a mortgage, though futile 
distinctions are often made.” 

“In determining whether a contract is to be re 
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garded as a conditional sale or a mortgage,” says Es- 
trich, is his Installment Sales, section 77, “if it ap- 
pears that * * * the instrument transferring an estate 
is intended between the parties as a security for 
money, the contract in equity is considered a mort- 
gage. Theoretically, the distinction between a con- 
ditional sale and a chattel mortgage is clear. Prac- 
tically, however, the contracts shade into one another, 
so that in the individual case it is often difficult to 
distinguish between the two.” Among the many cases 
cited in Dowdell v. Empire Furniture & Lumber Co., 
84 Ala., 316, 4 So., 31. This was a case where there 
was a recovery in an action of trover for the con- 
version of certain personal property upon the theory 
that the contract involved constituted a conditional 
sale. On appeal, it was held to have been a mort- 
gage, and the judgment reversed. Unconditional notes 
were given for the purchase price. Among other 
things the court said “In a conditional sale, the vendor 
has the right to rescind the contract of sale upon 
failure of the vendee to perform the condition; but in 
such a case the debt contracted for the purchase price 
of the property is extinguished. * * * By the terms 
of this instrument, an unconditional debt for the pur- 
chase price of the furniture was contracted.” 

There is a sharp conflict among the authorities 
on practically all features of the distinctions between 
conditional sales contracts and mortgages, and upon 
the rights of the respective parties under such sales 
contracts. This is particularly noticeable in the more 
modern cases, and is due no doubt to the varying 
forms of contracts and the ingenuity of vendors in so 
drafting their contracts as to give them as far as 
possible, in one contract, all the advantages which 
they would have under both species of transactions, 
at the same time escaping as far as possible the dis- 
advantage of either. 

A difference is observed in some cases between 
what is called a true conditional sale, and a conditional 
sale in which, though not held to be a mortgage, the 
title is held to be reserved by way of security. 

In the case of Atkinson v. Japink, 186 Mich. 335, 
152 N. W. 1079, it was held that where the plaintiff 
received $140.00 and two promissory notes for the pur- 
chase price of an automobile, and each of the notes 
contained a clause reserving title in the vendor with 
authority, if‘he deemed himself insecure, to resume 
possession and sell the car at public or private sale, 
and to endorse the proceeds upon the notes, the trans- 
action amounted to a sale with reservation of the title 
a security for the indebtedness; that the mere re- 
servation of title in the seller did not necessarily 
make the transaction a conditional sale; that where 
the contract imparts that the title is retained for se- 
curity merely, the taking and holding of additional 
security is not inconsistent with such reservation. It 


was also held that by transferring one of the title re- 
tention notes to a bank as security for a loan, the 
plaintiff vendor did not lose his right to retake the 
car under the remaining note; that whoever held one 
of the instruments was entitled to secure possession 
of the car in case defendant committed a default and 
the sale of either note passed a proportionate inter- 
est in the security. ; 

In a later case, Young v. Phillips, 202 Mich. 480, 
168 N. W. 549, it was said: ‘We may have been un- 
fortunate, perhaps, in the use of certain language, in 
saying that the title is reserved as security only, be- 
cause, under the present theory of a chattel mortgage, 
the giving of the instrument does not transfer title. 
* * * So that the giving of an instrument in form 
purporting to reserve title in the vendor, where the 
intent of the parties is the giving of security, is in 
reality the making of an absolute sale with the reten- 
tion of a lien by way of security. * * * If the instru- 
ment purports to reserve title, and to give a right of 
action to recover the debt without passing title, the 
two being inconsistent according to the tests in Atkin- 
son v. Japink, supra, it must be concluded that the 
intent of the parties was to make an absolute sale, 
with the reservation of a lien by way of security.” 
The result of this reasoning would, under our statute, 
make such an instrument, in legal effect, an absolute 
sale with mortgage back to secure payment of the pur- 
chase price. 

There is an abundance of authority on both sides 
of this proposition. See Estrich on Inst. Sales, sec- 
tion 63 et seq. The weight of authority seems to be 
that absolute liability for the purchase price on the 
part of the buyer does not prevent a _ transaction 
from being a conditional sale. Estrich Inst. Sales, sec. 
661. In Pierce v. Hutchins, 205 U. S., 340, 51 Law 
ed., 828, Mr. Justice Holmes, speaking for the court 
said: 

“There remains the question whether the sale 
was conditional. Such sales sometimes are regu- 
lated by statute and put more or less on the foot- 
ing of mortgages. With the development of its 
effects there has been some reaction against the 
Benthamite doctrine of absolute freedom of con- 
tract. But courts are not legislatures, and are 
not at liberty to invent and apply specific regula- 
tions according to their notions of convenience. 
In the absence of a statute their only duty is to 
discover the meaning of the contract and to en- 
force it, without a leaning in either direction, 
when, as in the present case, the parties stood on 
an equal footing and were free to do what they 
chose. 

The contract says in terms that it is condi- 
tional, and that the goods are to remain the 
property of the seller until payment of the note 
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given for the price. This stipulation is perfectly 
lawful. Harkness v. Russell, 118 U. S. 663, 30 
L. ed., 285, 7 Sup. Ct. Rep. 51. So that the only 
question is whether any other provision of the 
contract is inconsistent with this one, or qualifies 
and explains it as intended to do less than it pur- 
ports to do when taken alone. * * * Of course, 
the absolute liability for the price, and putting 
that liability in the form of a note, are consistent 
with the retention of title until the note is paid. 
Parties can agree to pay the value of goods upon 
what consideration they please (White v. Solo- 
mon, 164 Mass., 516, 30 L. R. A. 537, 42 N. E. 
104), and when a purchaser has possession and 
the right to gain the title by payment, he cannot 
complain of a bargain by which he binds him- 
self to pay and is not to get the title until he 
does.” 

See also Bailey v. Baker Ice Machine Co., 239 
U. S. 268, 60 Law ed. 275. 

In the case of Campbell Motor Co. v. Spencer, 
(Ala. App.) 116 So., 892, it was held that a contract 
for the conditional sale of motor trucks, which not 
only reserved title but also authorized resale of the 
property upon reducing it to possession and application 
of proceeds to balance due on purchase price, together 
with provision that if any balance remained unpaid 
the buyer should be held liable for the deficiency, was 
held valid and binding. In the able opinion of SAM- 
FORD, J., it is said that this clause in such a contract 
has been upheld as enforcible by many courts of last 
resort, excepting those of Arkansas and Minnesota. 

This court held a similar contract enforceable by 
replevin in Mizell Live Stock Co. v. J. J. McCaskill 
Co., 59 Fla., 322, 51 So. 547. The contract in that 
case retained title in seller till purchase price was 
paid, and provided that in case of default, the seller 
could retake the property, sell it at public or private 
sale, credit the proceeds on the note, and if there 
should be any balance due, the seller could proceed to 
foreclose on other personal property for the collection 
of such balance; a mortgage on such additional prop- 
erty being embraced in the same instrument. See 
also Dodson Printers Supply Co. v. Corbett, 78 Fla., 
257, 82 So., 804, wherein the contract provided for 
retention of title until payment made, the retaking of 
possession by seller on default, sale of same at auction 
to highest bidder after giving legal notice, and out of 
the proceeds to pay the expense of recovering and 
selling the property, and apply the balance on the un- 
paid notes, rendering the surplus, if any, to the pur- 
chaser. Although the instrument contained refer- 
ences to a foreclosure and a lien, it was held to be a 
conditional saie contract, and the seller, on default 
by purchaser, entitled to recover in replevin. 

Let us now consider the contract here in question 


in the light of these principles. While the contrac 
contains certain provisions more appropriate to q 
mortgage than to a conditional sale, we think the lan. 
guage used indicates that the prevailing purpose of 
the parties was to effectuate a conditional sale rather 
than a mortgage. Let us see if the contract can be 
so construed as to validly effectuate this paramount 
purpose. 

The contract here in question retains the title iy 
the seller until all of said notes, with interest and 
cost of collection, attorney’s fees, and disbursements 
by the seller, and any judgment which may be rep- 
dered in said notes or any of them, shall have been 
paid, and that no negotiation of the notes shal! con- 
stitute a waiver of these conditions. 

In so far as the contract retains the title until 
the debt as evidenced by the notes is paid, this clause js 
valid; but under our decisions, in so far as this clause 
would permit a personal action against the purchaser 
for the recovery of the debt without waiving the right 
to pursue the property, it must be held ineffective 
and unenforceable, if the contract is to be upheld as 
a conditional sale contract. As to the provision that 
the negotiation of the notes shall not waive the reten- 
tion of title until the notes are paid, we hold that the 
purchaser may validly agree to such negotiation, but 
if any indorsee or assignee of the notes should sue the 
purchaser thereon, the effect upon the seller’s right to 
pursue the property would be the same as if he him- 
self had retained the note and on default brought 
suit to recover the debt evidenced thereby against the 
purchaser. Our decisions are clear to the effect that 
in a conditional sale, the seller cannot sue the pur- 
chaser on the debt and retain his title to, and right 
to take back the possession of the property; nor can 
he take back the property and then sue to recover the 
debt; nor has he power to grant to another any right 
to pursue these inconsistent remedies. When the sell- 
er takes negotiable notes for the purchase price, and 
negotiates them, thus placing an unconditional power 
in the hands of a holder who acquires the note or notes 
in due course to sue thereon in case of default, the 
seller’s right to proceed to recover possession of the 
property in case of default is suspended until he re- 
acquires the outstanding notes; otherwise he might 
take back the property and yet leave the purchaser 
unconditionally liable on the debt, and subject to suit 
and recovery of judgment against him by the holders 
of such negotiable paper. We think the learned trial 
judge had the proper conception of the legal effect of 
the contract in this regard. There are other pro- 
visions of the contract, which we will presently ad- 
vert to, which tend to show that such was the real 
intention of the instrument. 

As to the acceleration clause, it will be noted that 
the option, on default, breach of covenants, etc., to 
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declare all notes due and payable, is to be exercised, 
not by the seller as such, but by “any holder of the 
unmatured notes and contract.” This would appear 
to exclude the seller unless he was also the holder of 
all the unmatured notes and contract. At the time 
this suit was brought, the seller was not the holder of 
the eleven unmatured notes, though he did hold one 
defaulted note and the contract. This clause did not 
therefore give him the right to declare the unmatured 
notes due. 

Then follows the clause that the seller, apparently 
without regard to whether he is the holder or not, 
may at his option, by suit or otherwise, enforce pay- 
ment of the notes, without waiving his right to take 
possession of the car on default “as herein set forth.” 
This clause is inconsistent with the principles of a 
conditional sale, and entirely nugatory under our 
former decisions. 


The next paragraph provides that in case of any 
default in payment, or breach of covenant, etc., the 
purchaser shall, on demand by the seller, or his as- 
signs, deliver the car; and should he fail to do so on 
demand, the purchaser agrees that “the bona fide 
holder of the notes and contract” shall have the right 
to take possession, with or without process of law, 
and “at the option of the bona fide holder of the notes 
and contract all payments made by the purchaser 
“shall be retained as liquidated damages,” etc., o7, the 
car may be sold at public or private sale, and the 
“seller or assigns’ may become the purchaser, and if 
upon such sale the proceeds are insufficient to pay the 
sums remaining unpaid on the notes, with interest 
and expenses incurred, ‘any deficiency shall be paid 
by, and any surplus shall be paid to, the purchaser.” 


So, the right to repossess the car on default was 
by the contract vested “in the bona fide holder of the 
notes and contract.” Therefore, when suit was 
brought, the plaintiff seller, holding at best only one 
of the notes, together with the contract, did not, un- 
der the contract, have the right to repossession. It 
is true, he acquired all the notes before the suit was 
tried, but the general rule in actions at law is that 
the right of a plaintiff to recover must be measured 
by the facts as they exist when the suit was institut- 
ed. Cobbey on Replevin, 2d ed., Sec. 257; 1 C.J. 1149. 
Thus the court below was correct in holding that the 
suit was prematurely brought. In confining the right 
to repossess the property to the holder of the notes and 
contract, the agreement between the parties was in 
keeping with the law of conditional sales, as construed 
by this court in the American Process case and in 
Melton v. Sinclair, supra, to the effect that the seller 
may not elect to retake possession of the property and 
then sue on the debt. But if the contract had _per- 
mitted the seller to take back the property, with the 
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negotiable notes outstanding in other hands, it would 
have made possible a violation of this principle. 

But the alternative provision in the repossession 
clause, to the effect that the holder of the notes and 
contract may, in addition to retaking possession, sell 
the property, apply the proceeds on the debt and then 
hold the purchaser liable for any deficiency, is, as to 
the last provision, incompatible with the true theory 
of a conditional sale, as construed by this court in the 
cases above referred to. He may, on default, repos- - 
sess the property, and if he so desires, sell it, but he 
cannot take the property and also pursue the pur- 
chaser for the debt. When he elects to retake the 
property as owner, this necessarily precludes any re- 
covery of the balance due on the debt. Estrich Inst. 
Sales, Sec. 374. He cannot pursue both remedies un- 
der a contract of conditional sale. If the contract 
constituted a chattel mortgage, he might of course go 
into equity and obtain a foreclosure sale of the proper- 
ty and then pray for a deficiency decree for the bal- 
ance, if any, remaining unpaid. 

Thus construing the legal effect of the contract 
here in question, we think it can be upheld as a con- 
ditional sale contract. 

The plaintiff was not, therefore, on the pleadings 
and evidence, entitled to recover, and the trial court 
was not in error in reaching this conclusion. But 
there was error in the court’s instruction, and in the 
verdict and judgment based thereon, as to the de- 
fendant’s rights as against the plaintiff. The as- 
tounding result reached shows that there must have 
been error somewhere. 

If, by paying only $1000.00 on the purchase price, 
the purchaser can enjoy the possession of the property 
for six weeks, then default for the remainder, nearly 
$3000.00, and after repossession by the seller, can, 
by any rule of law, become entitled to recover the full 
value of the property when taken back by the seller, 
and $10,560.00 for its use from the time of the tak- 
ing to the time of the verdict, there must be some- 
thing wrong with the rule. Such a rule would put a 
premium on the breaking of a contract, and make its 
breach more profitable than its performance. 

The defendant was not the owner of the property, 
and was not entitled to a verdict against the plaintiff, 
the general owner, for its full value, at the time of the 
taking, as shown by the evidence, to-wit, $3000.00. 
He only had an equitable or special interest in the 
property, in the nature of a vendee’s equitable lien, 
proportionate to the amount of the purchase price 
which he had paid, which in this case was $1000.00, 
or approximately one-fourth of the total purchase 
price. Thus the verdict and judgment should have 
been for the value of defendant’s special interest, 
which was approximately one-fourth the value of the 
property at the time of the wrongful taking and which 
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could not in any event have exceeded the amount he 
had paid on the purchase price of the property. The 
second paragraph of section 5347 Comp. Gen. Laws 
should in a case of this kind be construed in connec- 
tion with section 1 of Chapter 9320, Acts 1923, now 
appearing as section 5348 Comp. Gen. Laws, and 
which reads as follows: 

(5348.) “In all actions of replevin where the 
right of possession of the prevailing party in the 
suit, whether plaintiff or defendant, is based 
upon a claim of lien or some special interest in 
the property replevied, and such property at the 
time of entering judgment is in the possession of 
the adverse party, then the judgment shall be en- 
tered for the possession of the property and 
against the adverse party and his sureties only 
for the amount of the lien or the value of such 
special interest duly established and costs. And 
the prevailing party shall have the same right of 
election as provided in section 5346, paragraph 2.” 

This appears to have been the law independent of 
statute. 34 Cyc. 1536; 1568; Shinn on Replevin, secs. 
629, 635, 642, 684; Cobbey on Replevin, 2 ed., secs. 
1072, 1136, 1148. In Florida Trust and Banking Co. 
v. Consolidated Title Co., 98 So., 915, 86 Fla., 317, 
it was held that as a general rule the value of the 
property at the time of the unlawful detention, with 
interest thereon from the date of the taking, was the 
measure of recoverable damages. An exception to the 
general rule is that where property has a use value, 
the damages for the detention may be the value of the 
use. 23 R. C. L., 914. This rule seems to be adopted 
where the use value exceeds the lawful rate of inter- 
est, in which case the successful party is entitled to 
recover the value of such use during the period that 
he was wrongfuliy deprived thereof. 34 Cyc., 1562, 
et seq. Of course, damages should not be allowed 
where the evidence fails to show that any were sus- 
tained. 34 Cyc., 1560. 


No evidence was offered by the defendant on this 
subject. There was evidence for the plaintiff show- 
ing the rental value of the truck, but under the con- 
tract the defendant was not entitled to use the truck 
for hire, or to let the same, without the written con- 
sent of the holder of the notes and contract, and there 
was no evidence of such consent. Nor was there any 
evidence showing what the value of the use of the 
truck was to the defendant himself, and hence there 
was no basis in the evidence for any verdict or judg- 
ment for damages to the defendant for wrongful de- 
tention of the property. 


In Shinn on Replevin, section 646, it is said: ‘The 
damages for the use of the property cannot be recov- 
ered unless the party shows that the property has a 
usable value, and that he was in a position to use it, 


and was prevented from doing so by the wrongful de. 
tention of his adversary.” 

While the eleven purchase money notes which 
were unmatured at the time the suit was brought, but 
which were subsequently paid by the plaintiff, were 
not admissible in evidence for the purpose for which 
they were introduced, they might well have been ad- 
mitted for the purpose of showing the amount of the 
purchase money which the defendant had failed to 
pay, as well as the time, when, by their re-acquisition, 
plaintiff became entitled to repossession of the car, 
and thus tending to prove the amount of defendant's 
special interest in the property and the period for 
which he was entitled to damages for wrongful! de- 
tention. As damages are often recoverable by the 
prevailing party up to the time of the verdict, or for 
some period after suit was begun, evidence of facts 
transpiring after the suit was instituted and before 
verdict, which would have a legitimate bearing upon 
the amount of damages properly recoverable by the 
prevailing party, may be admitted in evidence. In 
this connection it is said, in Section 1148 of Cobbey 
on Replevin: 

(1148). “The judgment in replevin should so 
far as possible adjust all the equities which arise 
between the parties to the suit in its progress, 
and in a suit by the general owner against one 
who claims a special interest. If defendant's 
interest in the property expire, such fact should 
be shown and considered in rendering judgment, 
which in such cases should be for costs only.” 

The errors pointed out require a reversal of the 
judgment. 

Reversed and Remanded. 

TERRELL, C.J. and ELLIS, J., concur. 

WHITFIELD, PJ., and STRUM and BUFORD, 
JJ., concur in the opinion and judgment. 

Opinion filed July 31, 1929. 

A writ of error to the Circuit Court for Dade 
County, A. J. Rose, Judge. 

Snedigar, Miller, McKay & Baya and Marks, 
Marks & Holt, for Plaintiff in Error; 

Price, Price, Neeley & Kehoe, for Defendant in 
Error. 


WILLIAM EVERSFIELD and 
FLORENCE EVERSFIELD, 


his wife, 
Appellants, 
V. PALM BEACH COUNTY. 
J. S. MAYHEW, 
Appellee. 
ELLIS, J. 


J. S. Mayhew exhibited his bill in chancery in the 
Circuit Court for Palm Beach County against William 
Eversfield and wife, George D. Cooner and Cooner 
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and wife, Anna R. Schutzer and Bella Schutzer, J. 
Helpern, John B. Cook and Dade Lumber Company 
for an accounting between Eversfield and the com- 
plainant of the rents due by the former to the latter 
for the use of certain lands described in the bill; that 
the “rights, interests and equities in this matter be 
fixed by the decree of this court between” Eversfield 
and the complainant; that certain contracts and liens 
held by the defendants be declared to be cancelled and 
held to be null and void as constituting a cloud upon 
the complainant’s title to the lands described. 

There was a decree declaring the equities to be 
with the defendants but that Eversfield was indebted 
to the complainant in the sum of $6,556.29 which the 
defendants were required to pay within ten days in 
full satisfaction for the purchase of the lots from the 
complainant by the defendant Eversfield; that when 
such sum was paid the complainant should convey the 
land to Eversfield; that if the defendants fail to pay 
the amount of money found to be due as ordered that 
the lands described be sold at public auction to the 
best bidder for cash, out of the proceeds of such sale 
all expenses should be paid and the complainant be 
paid from the balance remaining and in the event of 
the sale of the property and confirmation by the court 
that all defendants should surrender the possession of 
the lands to the lawful holder of the conveyance. 

From this decree Eversfield and wife appealed. 
There is no appeal by Cooner and wife, Anna and 
Bella Schutzer, J. Helpern, John B. Cook or Dade 
Lumber Company although the decre was a personal 
one against each and some of the defendants appear 
from the allegations of the bill to have an interest in 
the lands which are the subject of litigation. The 
Dade Lumber Company answered the bill however dis- 
claiming any interest in the litigation. 

There was no answer to the bill by Anna and Bella 
Schutzer and John B. Cook so far as the record dis- 
closes and no decree pro confesso against them. 

The cause grew out of two contracts for the pur- 
chase of certain lots by the defendant Eversfield from 
the complainant. The terms of the sale seem not to 
have been complied with by Eversfield although he 
went into possession, built two houses, incurred in- 
debtedness for materials and sold the two houses io 
two of the defendants. The complainant claimed that 
time was of the essence of the agreements and when 
Eversfield failed to make payments on the purchase 
price of the property according to the terms of the 
contract he then became a tenant at will and became 
indebted to the complainant for rent. The defendants, 
ra part of them interested answered setting up 
facts to show that there had been no forfeiture of the 
‘ums already paid; that the complainant had waived 
the benefit of the clauses in the contracts making 
time of the essence and offered to pay to complainant 


the “entire accounts that may be found to be due” to 
him and prayed the complainant execute and deliver 
proper conveyances of the property to the defendants. 

The decree is appealed from by the Eversfieids 
only. It is apparent from the pleadings and the de- 
cree that other defendants have a material interest as 
there is a personal decree against them and their 
equities in the lands are affected. ; 

Under the authority of the case of Smith v. Fidelity 
Trust Company, 96 Fla. 168, 117 South. Rep. 791, the 
appeal should be dismissed. That case holds that 
where an appeal is taken by one defendant and such 
defendant limits the appeal in the body of the notice 
of appeal to such defendant as appellant and also fails 
to make another defendnt who is pecuniarily affected 
by the decree appealed from a party to the appeal and 
makes no application for summons and severance as 
was the case in this appeal, that the provisions of 
Chapter 11890 Acts of 1927, do not apply so as to 
give the court jurisdiction of the party thus eliminated 
from the cause on appeal and the appeal will be dis- 
missed because of the want of necessary parties. 

So the appeal is dismissed. 

TERRELL, C.J., and BROWN, J., concur. 

WHITFIELD, PJ., and STRUM and BUFORD, 
JJ., concur in the opinion and judgment. 

Opinion filed July 30, 1929. 

An appeal from the Circuit Court for Palm Beach 
County, C. E. Chillingworth, Judge. 

Jos. S. White, for Appellants; 

J. S. Mayhew, for Appellee. 


M.S. BROWN, ALLISON E. PALMER, 
Trustee bke., McCORMICK-HANNAH 
LUMBER CO., a corp., etc. bkc., et als., 


Appellants, 
Vv. ORANGE COUNTY. 
GEORGE S. MARSH, JR., 
Appellee. 


TERRELL, C.J. 

George S. Marsh, Jr., appellee, made a contract 
with M. S. Brown, appellant, to construct a house and 
garage for $16,300.00. Brown undertook the execu- 
tion of the contract on his part, was paid the sum of 
$9,926.12 thereon, but before its completion he be- 
came involved in financial difficulties and was forced 
to abandon it. Marsh took up the contract where 
Brown abandoned it and completed it at a cost of $3,- 
673.23 to himself, leaving a balance of $2,697.65 in 
his hands which he had agreed to pay Brown io per- 
form in full. At the time Brown abandoned the con- 
tract he owed the other appellants named herein va- 
rious. and sundry amounts for materials furnished to 
perform it. Some of these appellants brought actions 
against Marsh and others filed claims with him. 

At this juncture Marsh as complainant below filed 
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his bill in the Circuit Court of Orange County pray- 
ing that defendants, appellants here, be required to 
interplead their claims and have the same adjudicated 
with priorities, the bill also prays that the costs and 
expenses of this proceeding including a reasonable at- 
torney’s fee be allowed from the sum held by com- 
plainant and paid into the registry of the court, that 
complainant be discharged from further liability for 
any claim involved in this cause and that all suits af- 
fecting said claims be temporarily enjoined and that 
on final hearing said injunction be made final. A 
final decree was entered in compliance with the prayer 
of the bill and appeal was taken from that decree. 

We are first confronted with the contention that 
the bill of interpleader is insufficient in that it does 
not contain the affidavit of no collusion. 

The question of whether or not interpleader will 
lie is always preliminary to the trial of the issues be- 
tween the defendants for without the establishment 
of this fact the defendants can have no contention as 
between themselves upon the record. If it is deter- 
mined that the case is a proper one for interpleader, 
the plaintiff should be discharged from liability with 
his costs upon bringing the money or thing in dis- 
pute into court and the suit should thereafter proceed 
upon issues joined between the defendants. Where, 
however, at the hearing on the bill, it is made to ap- 
pear that the defendants have by their several an- 
swers clearly and sufficiently presented the proper 
issues as between themselves, and that such issues are 
ripe for adjudication, the court may at the time it de- 
termines the question of interpleader upon the bill 
and issues thereto tendered also decide the questions 
at issue between the several defendants, and dispose 
of the case finally. 15 R. C. L. 232. 

A bill of interpleader is not a proceeding in rem. 
It is where the complainant alleges that he has a 
fund in his hands in which he claims and has no in- 
terest, and to which the defendants set up conflicting 
interests. The complainant brings the fund into court 
and prays that the defendants contest it between 
themselves. Lowry et al v. Downing Mfg. Co., 73 
Fla. 535, 74 So. Rep. 525; 15 R. C. L. 222. The object 
of the affidavit of no collusion is to prevent the pro- 
ceedings for interpleader from being resorted to for 
the purpose of giving an advantage to one claimant 
over another. Failure to attach it to the bill is gen- 
erally ground for demurrer. 15 R. C. L. 231. In the 
instant case the affidavit of no collusion was not at- 
tached to the bill as originally filed but the record 
discloses that such affidavit was attached before the 
court disposed of the demurrer and we think that was 
sufficient. It is also contended in this connection 
that error was committed in filing the affidavit of no 
collusion with the chancellor instead of the clerk. 
Since the affidavit was before the chancellor when he 


considered the demurrer to the bill and became a part 
of the permanent record in the case we think it is im. 
material whether it was filed with the clerk or with 
the chancellor. 

It is next contended that the court erred in grant. 
ing the temporary restraining order. 

The effect of the temporary restraining order 
which was afterwards made permanent was to abate 
all actions brought or contemplated on the part of 
defendants to recover from the complainant any por- 
tion of the monies held by him, but paid into the reg. 
istry of the court. The facts here present ample 
ground for bill of interpleader. If this be true the 
bill of interpleader would avail appellee nothing un- 
less the subject matter of the actions brought or con- 
templated against him could be held in Abeyance 
pending the disposition of the interpleader. The ree- 
ord shows that due notice of the application for tem- 
porary restraining order was given and bond piaced 
as a prerequisite to its requirement. It was not, 
therefore, improvidently granted. 

The next assignment of error which we will con- 
sider challenges the authority of the chancellor to 
award the complainant from the funds in his hand, 
his costs including attorney’s fees. 

The rule is well settled that where a bill of inter- 
pleader is filed in good faith the complainant is en- 
titled to his cost from the fund held by him. 15 R. 
C. L. 232; 33 C. J. 469. As to the allowance of at- 
torney’s fees from this fund the authorities are divid- 
ed but so far as we have been able to find the weight 
of authority supports the allowance for attorney's 
fees commensurate with the service performed from 
said fund. Such fee to eventually fall on the defend- 
ant who was in the wrong and made the litigation 
necessary. Mutual Life Ins. Co., of New York v. 
Farmers and Mechanics National Bank of Cad’z., 
Ohio, 173 Fed. 390; Pettus v. Hendricks, 113 Va. 326, 
74 S. E. Rep. 191; Phoenix Ins. Co., v. Carey, 80 
Conn. 426, 68 At’l., 993; Eves v. Sovereign Camp, 
W. O. W. 153 Mo. App. 347, 183 S. W. Rep. 657; 
Wright v. Grand Lodge K. P. (Tex. Civ. App.) 173 
S. W. Rep. 270; Trustees of Internal Improvement 
Fund v. Greenough, 105 U. S. 527, 26 L. Ed. 1157; 
Morse v. Stearns, 131 Mass. 369; Grooms v. Mullett, 
133 Mo. App. 477, 113 S. W. Rep. 683; Daniel v. Fain, 
5 Lea (Tenn.) 258; 33 C. J. 470 and. cases cited. 
Other authorities hold that counsel fees will not be 
allowed out of the fund brought into court where de- 
fendants are free from fraud. And, where it de- 
velops that complainant has a substantial, although 
not a direct, interest in the result of the litigation, 
his solicitor’s fees should not be allowed from the said 
fund. This rule also applies where the party provokes 
a concursus. 33 C. J. 470. In all cases the allowance 
for attorney’s fees should be limited to a reasonable 
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fee for necessary services. In the instant case the 
decree of interpleader is sought by complainant for 
his own protection. The cost of it should be borne by 
him. 

Other assignments of error have been considered 
by us. Some of them are raised for the first time in 
this court and cannot be discussed. Others are predi- 
cated on the testimony but present no reversible error 
and will not be discussed in this opinion. 

As to that part of the decree appealed from allow- 
ing attorney’s fees the cause is reversed. In al] other 
respects it is affirmed. 

Affirmed in part reversed in part. 

ELLIS and BROWN, JJ., concur. 

WHITFIELD and BUFORD, JJ., concur in the 
opinion and judgment. 

STRUM, J., concurs in the affirmance, but is of 
opinion that complainant should be allowed his costs, 
including a reasonable sum for attorney’s fees. 

Opinion filed July 30, 1929. 

An appeal from the Circuit Court for Orange Coun- 
ty, Frank A. Smith, Judge. 

Jones & Jones, for Appellants; 

Dickinson & Dickinson, for Appellee. 


VIRGIL H. VOORHIS, 
Plaintiff in Error, 
v. LEE COUNTY. 
W. E. CRUTCHER, JOHN A. HALL, 
and CLARA W. ANGELL, 
Defendants in Error. 
BUFORD, J. 

In this case the plaintiff in error sued W. E. 
Crutcher, John A. Hall, and Clara W. Angell and al- 
leged as his cause of action a finding of the Chan- 
cellor, contained in an order of confirmation of sale 
incident to foreclosure proceedings, in effect that 
there was due from the defendants to the plaintiff 
after the application of the proceeds of the sale on 
the original debt the sum of $15,758.25. 

The defendant, Crutcher, demurred to the declara- 
tion and the demurrer was sustained and a judgment 
was entered thereon. Writ of error was sued out. 

The question before this Court is whether or not 
the plaintiff stated a cause of action in attempting to 
base his suit on the findings of the Chancellor as con- 
tained in the order of confirmation of sale under 
foreclosure. 

The defendant, Crutcher, contended that plain- 
tiff’s action was on the note to secure the payment of 
which the mortgage was executed for such balance as 
temained unpaid after crediting the proceeds of the 
sale of the mortgaged property. 

We find no statutory authority in this State au- 
thorizing suit at common law to recover upon the 
findings of a chancellor as to the balance due on a 


67 


debt after applying the proceeds of a foreclosure sale 
in a case where the Chancellor has refused, as he did 
in this case, to enter a deficiency decree. 

Chapter 11,993 Acts of 1927 provided: “That in 
all suits for the foreclosure of mortgages heretofore 
or hereafter executed the entry of a deficiency decree 
for any portion of a deficiency, should one exist, shall 
be within the sound judicial discretion of the Court, 
but the complainant shall also have the right to sue at 
common-law to recover such “deficiency”. The latter 
part of the above quoted section, “but the Complain- 
ant shall also have the right to sue at common-law to 
recover such deficiency’, is at best only a _ restate- 
ment of the common-law and the law obtaining in this 
State prior to that enactment, and it can not be con- 
strued to authorize a suit to be filed based upon the 
findings of the Chancellor in such cases. The find- 
ings of the Chancellor might be admissible in evidence 
to prove the amount of the deficiency after crediting 
the proceeds of the mortgage foreclosure on the debt. 
But the right of action is not on such findings, but is 
on the original obligation, whether it be a note or 
bond for the balance remaining unpaid after crediting 
the proceeds of the foreclosure sale. In Wilson & 
Herr v. Heyward, 6 Fla. 171, this Court say: 

“In case of a mortgage to secure notes pay- 
able at different periods the note which first falls 
due has the prior right to be satisfied out of the 
mortgaged property, unless there is some peculiar 
equity attached to the notes of subsequent date, 
and so as to the other notes.” 

This enunciation was affirmed in Polk County Na- 
tional Bank v. Darrah, 52 Fla. 581, 42 So. 323, and in 
Kissimmee Everglade Land Company v. Carr, 88 Fla. 
387, 102 So. 335. 

As notes secured by mortgage may be held by dif- 
ferent individuals, and the sale of mortgaged property 
might satisfy the notes in the hands of some holders 
and not satisfy those of a later maturity date in the 
hands of other holders, the findings of the Chancellor 
as to the general balance unpaid would be in many 
cases indefinite and uncertain as to the legal liability 
of the maker of the notes. In Scott v. Taylor, 63 Fla. 
612, 58 So. 30, this court say: 

“A mortgage executed as security for the pay- 
ment of a negotiable promissory note is a mere 
incident of an ancillary to such note. When it 
comes to the payment thereof, the rights of the 
parties thereto, as well as of third persons, are 
governed by the rules relating to negotiable 
paper; in other words, payment to anyone other 
than the holder of the negotiable instrument is at 
the risk of the payer, and is binding upon the 
holder of the paper only where express or implied 
authority to receive such payment is established 
by the person making the same. Hence, payment 
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of a negotiable note secured by mortgage by the 
mortgagor or his grantee, where made to the orig- 
inal mortgagee who is not in possession of the 
note and mortgage, is not binding upon an as- 
signee thereof before maturity who was in pos- 
session of the papers at the time of such pay- 
ment, unless he had expressly or impliedly au- 
thorized such payment. 

The duty of a maker of a negotiable note to 
see that the person to whom he pays it has it in 
his possession before making the payment is not 
affected by the fact that the note was on its face 
payable at the office of the person to whom he 
makes the payment. 

The maker of a negotiable promissory note 
can satisfy it only by payment to the owner at 
the time of such payment, or to such owner’s 
authorized agent. If the recipient of the money is 
not actually authorized, the payment is ineffect- 
ual, unless induced by unambiguous direction 
from the owner, or justified by actual possession 
of the note. This rule applies generally to all ne- 
gotiable paper, independently of the existence of 
any mortgage or other security.” 

The holding as stated above has been affirmed in 
Taylor v. American National Bank of Pensacola, 64 
Fla. 525, 60 So. 783, and in Harris v. Robertson et al, 
77 Fla. 214, 81 So. 224. See also Northup et al v. 
Reese, 68 Fla. 451, 67 So. 136. 

It appears unnecessary to go beyond this jurisdic- 
tion for authority to support the judgment of the 
lower court. In Webb v. Blanc, 39 Fla. 224, 22 So. 655, 
this Court speaking through Mr. Justice Mabry say: 

“The fact that a mortgage was taken to secure 
the note did not deprive the holder thereof of the 
legal remedy to collect it, nor is there any legal 
obstacle in the way of his suing at law for 
the balance due on the note after the sale under 
the foreclosure decree in equity, if no judgment 
for the deficiency was entered in such proceed- 
ings. Dunkley vs. Van Buren, 3 Johns. Ch. 330; 
Porter v. Pillsbury, 36 Maine, 278; Stevens vs. 
Dufour, 1 Blackf. 387; Omaly vs. Swan, 3 Mason 
474. It is stated in Jones on Mortgages, vol. 2, 
Sec. 1711, that ‘a court of equity can not, inde- 
pendent of any provision of statute giving the 
authority, decree the payment of the balance that 
may remain of the mortgage debt after applying 
the proceeds of the property mortgaged, unless 
the debt without the mortgage, was such that a 
court of chancery would have jurisdiction of it 
and could enforce it. * * Without the aid of statute, 
or circumstances giving equitable jurisdiction over 
the demand, the only proper remedy for the defi- 
ciency is by action at law upon the bond or note.’ 

Before the adoption of a rule on the. subject 


no decree in chancery for a deficiency, after a 
sale of the mortgaged property, could be entered 
in the equity courts of the United States, and the 
only remedy was at law. Noonan vs. Lee, 2 Black, 
500; Orchard vs. Hughes, 1 Wall 73. In 1864 the 
Supreme Court of the United States adopted a 
rule on the subject, and this court adopted a 
similar one—rule 89 for Circuit Courts in suits in 
equitv—and it has since been the practice in both 
courts to render a decree for any balance that 
may be found due over and above the proceeds of 
the sale of the mortgaged property. While a de- 
ficiency decree may be rendered in the foreclosure 
suit in equity, still, if none is asked for, and none 
is entered, the remedy at law for the balance re- 
mains, and resort to it may be had.” 


In 19 R. C. L. page 665, Section 481, the author says: 


“Tt is the general rule, however, that as the 
holder of a mortgage is entitled to recover the fuil 
amount of the mortgage debt, he may maintain an 
action on the debt for what remains due, where 
there is a deficiency after foreclosure of the mort- 
gage, either by suit or under a power of sale. 
Thus, if property is sold under a power in a trust 
deed, the amount realized at the sale may proper- 
ly be treated as a payment on the note; and the 
holder may maintain an action to enforce payment 
of the balance remaining unpaid and unsecured, 
although the statute provides that there can be 
but one action for the enforcement of any right 
secured by mortgage.” 

In the case of Globe Insurance Co. v. Lansing, a 


New York case, 5 Cowen, 380, 15 Amer. Dec. 474, 
touching the subject here under consideration, the 
Court speaking through Mr. Chief Justice Savage say: 


“The question presented is, whether a fore- 
closure and sale of the premises mortgaged as a 
collateral security, is an extinguishment of the 
debt due on the bond. It most clearly is not, any 
further than to the extent of the money produced 
by the sale of the mortgaged premises. In the 
case of Dunkley v. Van Buren, 3 Johns. Ch. 331, 
the late Chancellor Kent says: “It seems to be 
generally admitted in the books, that the mort- 
gagee may proceed at law on his bond or covenant, 
at the same time that he is prosécuting on his 
mortgage in chancery; and that after foreclosure 
here, he may sue at law on his bond for the de- 
ficiency. He cites many of the cases cited at the 
bar; and those cases certainly support the doc- 
trine.”’ 

It appears that there was no error in the judgment 


and therefore the same should be affirmed and it is 
so ordered. 


Affirmed. 
WHITFIELD, P.J. and STRUM, J., concur. 
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TERRELL, C.J. and ELLIS and BROWN, JJ., 
concur in the opinion and judgment. 
Opinion filed July 30, 1929. 
A writ of error to the Circuit Court for Lee Coun- 
ty, George W. Whitehurst, Judge. 
Sheppard & West, for Plaintiff in Error; 
Campbell & Campbell, for Defendants in Error. 


UNION INDEMNITY COMPANY OF 
NEW ORLEANS, a corporation, 
Appellant, 
Vv. HILLSBOROUGH COUNTY. 
C. A. WORTHINGSTUN and SUSIE 
A. WORTHINGSTUN, his wife, 
EDGAR J. HECHT and FIRST SAVINGS 
AND TRUST COMPANY OF TAMPA, 
FLORIDA, a corporation, 
Trustees, and OTTENHEIMER 
BROS., INC., a corporation, 
Appellees. 
ELLIS, J. 

The questions presented are one of subrogation 
and whether one’s homestead may be subjected to 
payment of indebtedness for material and labor used 
to repair buildings upon the homestead property. 
These questions are both independent and interde- 
pendent, so that if either is decided against the ap- 
pellant the other need not be considered, yet if either 
should be decided in favor of the appellant the other 
would also have to be considered. 

The questions grew out of the following facts: In 
May, 1924, C. A. Worthingstun, a married man, owned 
a certain lot in Fairburn Subdivision in Hillsborough 
County. He lived upon it with his wife and children. 
It was his homestead within the meaning of Section 
1 of Article X of the Constitution. He requested 
Blitch and Parish, copartners, to furnish materials 
and perform labor for making certain improvements 
on the land. They did that and their bill for such 
materials and labor amounted to $4,245.33 and on 
October 8, 1924, Blitch and Parish caused to be filed 
in the clerk’s office a notice of their intention to hold 
a lien upon the premises for the material furnished 
and labor performed in the amount stated. One 
month before the filing of the lien, however, on Sep- 
tember 1, 1924, Worthingstun and wife executed and 
delivered to Edgar J. Hecht and First Savings and 
Trust Company of Tampa a mortgage upon the 
premises to secure an indebtedness of $7000, which 
mortgage was recorded on September 17, 1924, about 
twenty days before the filing and recordation of the 
lien. The materials were furnished and labor per- 
formed however by Blitch and Parish from May 28th 
to September 12th, so the mortgage was given during 
that period, a matter of three months and two weeks. 

On October 16th Worthingstun as principal and 


the Union Indemnity Company of New Orleans as 
surcty cxcecuted their bond to Blitch and Parish in 
the sum of $8,490.33 in ‘accordance with and as pro- 
vided for in Section 3532 of the Revised General Sta- 
utes of Florida, for the purpose of releasing the 
premises” from the lien declared by Blitch and Parish. 

In the case of North Bay Shore Land Co. v. Perry, 
86 Fla. 322, 98 South. Rep. 139, this Court held that 
such a bond given by the owner under the provisions 
of that statute even after suit was commenced to en- 
force the lien released the premises from the lien but 
the lienor could have a decree for the amount found 
to be due and execution as at common law. 

On October 23, 1924, a week after the bond was 
given, Blitch and Parish brought suit against Worth- 
ingstun, First Savings and Trust Company, Edgar J. 
Hecht and Union Indemnity Company for the purpose 
of recovering the said sums of money so due to said 
Blitch and Parish from said C. A. Worthingstun and 
for the enforcement of their lien”. The bill was dis- 
missed as to Hecht and First Savings and Trust Com- 
pany but afterwards a decree was entered in the 
cause in which the chancellor found the amount due 
“from the defendants to the complainants” to be a 
certain sum. The decree provided that the complain- 
ants recover that sum from the defendants, Worth- 
ingstun and the Union Indemnity Company, and 
awarded execution therefor. 

No lien was declared to exist upon the property. 
A fieri facias was issued December 3, 1925. 

So it appears that a chancery court proceeded io 
award a judgment in a cause which had no basis in 
equity, for if the lien was released and the premises 
discharged from it before the suit was begun only a 
judgment upon the bond could be entered which it 
was the function of a court of law to perform. 

In April, 1926, the Union Indemnity Company 
paid to Blitch and Parish the amount decreed to be 
paid and took from them an assignment of it. A few 
days after this transaction the Union Indemnity 
Company exhibited its bill in chancery against the 
Worthingstuns, Edgar J. Hecht and First Savings and 
Trust Company, in which the complainant claimed to 
be “subrogated to all the rights, remedies and securi- 
ties” which Blitch and Parish had for security of 
their claim against Worthingstun for labor and ma- 
terial furnished and that by reason of having paid 
the decree the complainant had a lien upon the lands 
superior in dignity to the claims of the defendants. 
The bill prayed that Blitch and Parish be decreed to 
have a lien upon the premises for the sums found to 
be due to them from Worthingstun and that the com- 
plainant be declared to have a lien also upon the 
premises and that it be subrogated to the rights of 
Blitch and Parish; that Worthingstun be decreed to - 
pay the sum found to be due and..in default thereof — 
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that the premises be sold and the proceeds applied to 
the payment of the debt. 

Hecht and the First Savings and Trust Company 
demurred to the bill and the Worthingstuns answered. 
The demurrer was sustained and testimony was taken 
in September, 1927. The cause seems to have pro- 
ceeded against the Worthingstuns alone as the de- 
murrer of Hecht and the Trust Company was sus- 
tained. The court decreed the equities to be with the 
complainant but held that the bond executed by Worth- 
ingstun and the complainant operated to discharge the 
lien of Blitch and Parish; that Hecht and the Trust 
Company took their mortgage discharged of the lien; 
that complainant’s payment of the amount of the de- 
cree in the Blitch and Parish suit and the assignment 
of the decree to the complainant did not give to it a 
right of subrogation to the lien claimed by Blitch and 
Parish nor did such payment entitle the complain- 
ant to any lien against the lands involved but such 
payment and assignment of said decree did operate to 
subrogate” the complainant to all the rights of Blitch 
and Parish under the decree. 

The chancellor held that Hecht and Trust Com- 


_ pany had a superior lien upon the premises over the 


decree in favor of Blitch and Parish which the com- 
plainant could enforce by “execution or otherwise” 
against C. A. Worthingstun to the same extent that 
Blitch and Parish might have enforced the same. 
Hecht and the Trust Company were declared to be 
not proper parties and the bill was dismissed as 
against them. 

From that decree the Union Indemnity Company 
appealed on the 27th of October and made the same 
returnable to January 16, 1928. 

We think that the decree of the chancellor is not 
amenable to the objections made to it by the appel- 
lant but that it should have dismissed the bill and 
awarded all costs against the complainant. 

There was no lien in existence when Blitch and 
Parish commenced their suit against Worthingstun 
and the Indemnity Company because the lien had been 
released by the giving of the bond under the pro- 
visions of Section 3532 Revised General Statutes 1920, 
Sec. 5396 Comp. Gen. Laws 1927. There was no 
question of subrogation because the Indemnity Com- 
pany took an assignment of the claim of Blitch and 
Parish and stood in their place as effectively as if 
there had been a legal or conventional subrogation to 
their rights. There was no question of an accounting 
because the amount due by Worthingstun was already 
established by the decree in favor of Blitch and 
Parish. The homestead of the Worthingstuns was 
exempt from forced sale under process of any court. 
There was no conceivable basis of equity jurisdiction 
in the cause. 


Appellant’s contention that the Indemnity Com- 
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pany was subrogated to the rights of Blitch and 


_ Parish upon the execution of the bond which con- 


tinued in existence their lien against the Worthingstun 
property in the face of the words of the statute that 
by the giving of such bond the lien was released has 
no support in any of the many authorities cited in 
his brief. Such an interpretation of the law would 
render the statute meaningless under which the 
lienee is assured a release of the lien on furnishing 
the bond. If the lien is not released but merely trans- 
ferred to the surety the lienee’s last state is at least 
no better than the first. The lien would have been 
merely transferred from Blitch and Parish to the In- 
demnity Company and not released at all, besides the 
Indemnity Company was party to the suit of Blitch and 
Parish against Worthingstun and others and was 
bound by the terms of the decree which adjudicated 
its liability to Blitch and Parish and decreed the pay- 
ment of the debt to them by the Indemnity Company. 
See Phillips v. Gilbert, 101 U. S. 721, 11 Otto 721, 25 
L. Ed. 833. 

Section 3519 Revised General Statutes 1920 has 
no relation to the question. It relates only to the en- 
forcement of liens which are existent. A lien that has 
been released has been discharged; the property has 
become liberated, freed, delivered, extracted from it. 
The force of the lien so released has been destroyed. 
Webster’s New International Dictionary of the Eng- 
lish Language 1925 Ed. 

In Jones v. Carpenter, 90 Fla. 407, 106 South. Rep. 
127, this Court, speaking through Mr. Justice Terrell, 
held that an equitable lien existed against one’s home- 
stead for money of another used by him in the im- 
provement of the homestead property. However the 
point is immaterial as we hold that the lien was ex- 
tinguished by the bond and was not revived by the 
complainant paying the debt. 

The decree is reversed and the cause remanded 
with instructions to dismiss the bill. 

TERRELL, C.J. and BROWN, J., concur. 

WHITFIELD, PJ., and STRUM and BUFORD, 
JJ., concur in the opinion and judgment. 

Opinion filed July 30, 1929. 

An appeal from the Circuit Court for Hillsbor- 
ough County, L. L. Parks, Judge. 

McKay, Withers & Ramsey, for Appellant; 

M. Henry Cohen and Carroll D. Colley, for Ap- 
pellees. 


F. 8. BRAY and L. 8. BRAY, 
Complainants, 
Vv. HILLSBOROUGH COUNTY. 
LULA F. FAIN, a widow, WILL 
LEE FAIN, CHARLES M. FAIN, 
GEORGE C. FAIN, DAN L. FAIN, 
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CLARENCE FAIN, a minor, and 
ELIZA R. FAIN, a minor, 

Defendants. 
TERRELL, C. J. 

April 6, 1911, and February 29, 1922, respectively, 
W. M. Fain entered into contracts with F. S. and L. S. 
Bray to sell them (the Brays) certain lands located 
in Hillsborough County, Florida. The Brays executed 
their notes to Fain for deferred payments. In Oc- 
tober 1921, Fain having died the Brays brought a suit 
for specific performance of said contracts against 
the heirs of said W. M. Fain. A demurrer to the bill 
was overruled, answer was filed, testimony was taken 
and on final hearing the relief prayed for was grant- 
ed. Appeal is taken from the final decree. 

Appellants assign as error the order overruling 
the demurrer to the bill of complaint and the entry 
of the final decree. It is contended here that the de- 
murrer should have been sustained because the bill of 
complaint does not allege and show a proper tender 
and that the final decree for specific performance 
was erroneous because interest was not allowed on 
the amount decreed to be due to the date thereof. 

The record discloses that after executing the con- 
tract and notes herein W. M. Fain died but before his 
death he had transferred the said contracts and notes 
to the American National Bank, later Citizens Bank 
& Trust Company, intervenor, and had also mortgag- 
ed the lands covered in said contracts to Swann & 
Holtsinger Company, a corporation. The record 
also discloses that within the time limit named in the 
contracts the Brays tendered to said Citizens Bank & 
Trust Company, holder of the said notes and con- 
tracts, the balance due thereon including interest and 
that a like tender was made to the administrator of 
the estate of W. M. Fain when he was appointed. In 
each case the tender so made was declined because of 
inability to convey with good title as the contracts 
provided. The main reason for the inability of Fain’s 
administrator or the Citizens Bank & Trust Company 
to convey being the incumbrances to the said lands 
above referred to. It is contended that the tender was 
not followed up by a profert in curia but it is shown 
that the Brays had the money with which to pay, that 
they were ready, willing and offering to pay but by 
reason of impediments imposed by the vendor a good 
and sufficient title as per terms of the contract could 
not be passed. In this situation we think that the 
tender made was sufficient and legal and that it was 
to all intents and purposes followed by a profert in 
curia. 

Having held the tender as made within the time 
specified in the contract sufficient and such tender 
having been the amount later found to be due by the 
final decree appealed from, it follows that no error 
was committed in the refusal of the chancellor to al- 


low interest thereon from the date it was made to the 
date of said final decree. 26 R. C. L. 652. In this 
holding we are not unmindful of the rule to the effect 
that generally the tender must be kept of which fact 
there is no showing to the contrary here. In the in- 
stant case some four or five years elapsed after the 
tender was made before this suit was brought. Some 
time after the bill was filed the amount of the tender 
was paid into the registry of the court but all this 
time and up to final decree the bar to the execution of 
the deed with good title to appellees which had been 
imposed by appellant was in the way and had to be 
removed before the contract could be closed and the 
deed executed. It would be manifestly inequitable to 
permit appellants to collect interest on the amount of 
the tender all these years when they were responsible 
for the delay and finally forced appellees to the trou- 
ble and expense of bringing this suit to perfect this 
title. 

Affirmed. 

ELLIS and BROWN, JJ., concur. 

WHITFIELD, P.J. and STRUM and BUFORD, 
JJ., concur in the opinion and judgment. 

Opinion filed July 30, 1929. 

An appeal from the Circuit Court for Hillsbor- 
ough County, L. L. Parks, Judge. 

Henry E. Williams, for Appellant; 

William Hunter and Hampton, Bull & Pencke for 
Appellees. 


BERT GAGNON, 
Appellant, 

v. DADE COUNTY. 
MAGIC CITY LUMBER COMPANY, 
THE SMITH COMPANY, and 
R. C. HARLISS. 

Appellees. 
BROWN, J. 

This was a bill filed by the Magic City Lumber 
Company to foreclose a material man’s lien on cer- 
tain property situated at Miami Beach, Florida. The 
owner, the Smith Company, the original contractor, 
R. C. Harliss, and appellant, Bert Gagnon, were made 
defendants. The case really involved a controversy 
between only two of the parties, the Lumber Company 
and Gagnon, each of whom had furnished considera- 
ble material to the contractor, as to which of the two 
had priority of lien as against a certain balance of 
approximately $10,000.00 left in the hands of the 


owner when the original contractor abandoned the 


contract and disappeared. The decision of the case 
turned upon a question of fact. That question was 
which of the two contending parties had first delivered 
to the owner such a written notice as is required by 
Section 5381, Compl. Gen. Laws, Section 3518, R. G. S. 

Under said section 5381, in order for a person who, — 


] 
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though not in privity with the owner, has furnished 
labor or material to the contractor, to acquire a lien 
on the owner’s property, which can be enforced to the 
extent of the amount unpaid on the contract by the 
owner to the contractor, such person must deliver to 
such owner or his agent, a written notice that the con- 
tractor, or other person for whom the labor has been 
performed or the material furnished, is indebted to the 
person serving such notice, for the performance of 
labor or the furnishing of material, in the sum stated 
in the notice. It is further provided that a lien shall 
exist from the time of the service of the notice for 
the amount remaining unpaid by the owner to the 
contractor under such contract, as provided in the 
statute. 

Section 5381 also provides for the giving of a cau- 
tionary notice by a person who is about to perform 
labor or furnish material, with which variety of no- 
tice we are not here concerned. The notices invoived 
in this case pertained to materials already furnished 
and labor already performed. 

And Section 5379, C. G. L., provides that liens for 
labor and material shall take priority among them- 
selves according to the time that the notices required 
to create such liens respectively were given or were 
recorded in cases where record is required. See Cur- 
tiss-Bright Ranch Company v. Selden Cypress Door 
Company, 107 So., 679, 91 Fla. 354. 

The case was referred to General Master, T. J. 
Dowdell, Esq., to take evidence and report his find- 
ing as to both the law and the fact. There was evi- 
dence introduced tending to support the contentions 
of both parties, but on the whole, we are inclined to 
view that the court was justified in sustaining the 
finding of the master that, although both notices 
were served on the same day, complainant’s notice was 


served first. The report of the general master was 
to the effect that the complainant had furnished ma- 
terial to the amount of $13,154.57; that the defendant 
Gagnon had furnished labor and material to the 
amount of $4,375.69; that the defendant owner had 
in its hands the sum of $9,858.58, as the balance due 
to the defendant contractor, and that said sum of 
money so held by the owner, and which was due to the 
contractor at the time the notice was served, being 
less than the amount due the complainant on its prior 
lien, should be paid over by the owner to the com- 
plainant. Defendant Gagnon filed exceptions to the 
master’s report. The Chancellor overruled the ex- 
ceptions and entered a decree confirming the report, 
and in accordance therewith. 


While there was some conflict in the testimony, a 
careful consideration leads us to the conclusion that 
both the pleadings and the evidence were amply suf- 
ficient to sustain the findings of the general master 
and the decree of the court based thereon. In accord 
with the general rule, that, whether the decree of the 
chancellor be based upon testimony taken before him 
or before a master appointed by him, his conclusion 
on the facts will not be disturbed unless it clearly ap- 
pears to be erroneous, the decree of the court below 
should be affirmed. And it is so ordered. 


Affirmed. 
TERRELL, CJ., and WHITFIELD, STRUM and 
BUFORD, JJ., concur. 
ELLIS, J., dissents. 
Opinion filed July 31, 1929. 
An appeal from the Circuit Court for Dade Coun- 
ty, Paul D. Barns, Judge. 
Huber, Clements & Blackwell, for Appellant; 
Shutts & Bowen, for Appellees. 
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